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uodertrhioh iM moit eKpefieoocd labpiir vhea polatoi 
of «rideaioe tnddebtf atise :at Jfi$i Prim% I thoa|^ 
fltfit IjcasliUl not moro ivefuUy employ theleiMM 
houiB of a profesiioDal life^ thaA in M «odeavoiir to 
ftisnpli^ and ^xpliun therules whick gOTem tfaU most 
imf^ortant p^ot ,of our l4tw. Ii^. order to do thiif so 
V to.ce^der-tl^e ^eirnce | vuhed io my ptofcftftiont it 
^pe«red tQ m^ to to al^solutely wcc^sary to compreM 
th^ milter I «boi4d offipV ior- i t » a rr e p tanc e»4i^o M 
little 5pfu^ 3fi jposdiUe f ; fud with that vi^w I detcrm* 
lAedt^jc^clude ■ey;ei7 thing whkh was not practically 
useful; but at the same time to kec>pim view the 
principles on which, the practice was founded, and by 
an attontion to which alqne it can he understood^ . 

i > f .. ' . . . • . . : 

I presjLime x^y reader to be already acqj;i^Qtedwi^ 
the general rules of « i^kadiagi and to kuow the einU 
deuce n^essa^ry to ^vVH^^qn-particuUr, issues: these 

it * 

quest^^s are .geu^rfdly considered . before the trial i 
or if not, th^e art i»ot ^v^s^i^ng NiMifrm bpoka a^ 
ready to^jq^in theff^ ; bHt what dcgrc^ of evidence 
^iU prove; a pf^cf49r C^ct^ And who. is contpetent to 
give it, are questions which are^ol^AM 'be. .decided 
on in a moment, without the opportunity of consults 



# . 



iv PRErACEr 

ing books, or referring to the authorities* To re« 
tUPVCf iasQme degree, these difficulties^ is the object 
. ^ the following ;«for^ * I T * '• -" ' 

* A 

, , '^'he reader will perceive, that wlA the additioii<>f 
j the modern cases, the greatest part of the Sk^^ifmoii 

Records^ is little more than a new arraxigemeiit.cf 
, Lord Chief Baron Gilherfs Law of tmAtvum i a 

\VOrk whieh it is to be lamented, never a^c^ved t^e 
. Iftit'COTirisetiom'of its author (onmy^pg^^ 

laridently 'tniete niemorandk, iateskded b^ hiaii^fae ; fo* 
. tlli'«Wanj^emen^and'correcti<nI,} but ^irindi msmt* 

#ielte$ j iii^ its l^resent 'State is so eXc^tat, tfa«t Hs^for 

- ^ as'rclates to this^ parttjf the Law of Ev^idfc66eVwMch 
: may*bctrt>tt$i^d6yedas coeik^w ihfe Ikw^tt^!^ it' 

^ii^t foi-di the baiSis of every subse^^enlt wort? cfn the 
• iiitiject. '*I1ke greatest part of tills sectioV 

frigtjf clear admittcdt>rinapJei,t'th6ti^-^ 

to rfefet t6 <?//^rr only, or to' the late Mi^ f^ThlUer^s 
' Wok (lrdnii«rhichi have ^derircd considerable assis* 

lance,) thteiifthfecessarlly to' c^^ -tcirt with 

i^selefesWuAorities. ►...:.<> 
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TRe extensTOh of commerce, ^dthe ♦inoto/cott* 
cerns of mj^kind, have rendered very large additions 
necessary Wtlife'secti6n WhitR treats <i{PubSc Writr 
mgandtofkVcord; land that on /V/TOf^ Instrumtnts 
is Vktii-feiy tf^w ttiddelied, forrejeCtih^ aJTthic Icaim-' 
ingBrnneproJirrt^iidplea^^ as foreiigtf 

lliSti^ plkirbl itiy work, I haf e '^otifihca «!f obtenra- 
mtd^lidSy^tli^ f^^^ Tih«'<J*fer-|jrirate 

hlstrtiitf^titsj W ^hich K«* ft «l«?tete«*ttf any for. 
iti«t»t«fel^4fflliittirtuTe. -"•:-• ' 

1 1 f I • '^ "^ Tft ^J ' ""T ' » t ' * rt ' ' »* * ■• » 5 — ' ^ ' • • ' * - • •« * , ji, • t • ' 
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Th« chapter on Par^l I3»«/*»oH^. »¥>»"«» »« «'8««* 
measure new J for^he«ae» ol «^«t6ce:ilnWii» in- 
spect "have been so much altered, and so much 
ii^taa been ^Kwm ori-them'br'rioi«picd«ci«- 
loM, Tihat, eotwparati^ly, little .isto.lie •■ co»crf»* 
ftrntmaMt liookiAat 18. satisfKtdtf «i thi «« 
JKt . : It was^ s»icUbf Jjsr43ia«MfaU*iw\ik «tati)wr 
«f eapt«ss«(9B .pcQoliai! » gTwt iwoAi* *hp ittA- 
. dM :*« ^*«ht ?>f . AtaVmg for *<«»«<*««: i»efc« 

w d<».iiot«i« Jfce**.»tt*« o» tele* ol ii^deBC^. fih« 

trerj9ttOtsuppQrtedby/r/»cag»<ff», •&»*:«*«*■• J"^ 

- e.tal;^ahpda*j/*<m for his successors to foB*^; J^ 

«,,^^rt«acc and mAWfify, so freqiientljr tonfoundeS 

.*ogeiiier» arc now accurately defined, and weU an- 

!^ Jathe ae«ipj» on /n^<rr««^rf »7tn«*«, I hare en- 
deavoured to confine the text as much as posaiWe 
to principle, ; but to render the work nsefuUn prac- 
ti^A We added a Digest of the more modem Cas- 
,», so dassed together as to be easily referred to 
when wnwlar points arise. 

Some few decisions being frequently referred to 
. a.Uading.cases,onparticularpartsof the Law of 
Evid«oe,.lhave added them by way of Appendix 

..^atthe.r«a4er may have an opportunity (rfrefernng 
^*«»,wheuhehasnottheadvantageofh« hbra- 

ry ; ^ those cases which being in MS. are »ot al- 
ready open to the profession, are also prmted at 

, BUC.86S. 

leOgtll, 



Tiii UBfACS*: 

%migiky&bmk^*l/fffir9if oipMi in the page whevacited, 
«lhtttt ill 1h^)Ail)piO«db» 811 1^ 

Tliott|^«f 911^ aifCt tkb wmrk baa been mtmMi 

to«a hAd I0i?attthe easel cited, liiidiko relim^eplMed 
vn Wgtttl^; AtHdTgntatSy tnr • f^t^mcr Treafiser on 
te •objaol ;^4tiM fiwrihab^ m )lie attemptto bkad 
a^d araariMitexto tftavf J^aMt » Home err^rfei »|ky 
^a aacapaAmjKabaotlMlM ; ter tt^fte^X so^cit-tfal 
i»diflgaiKa mi Utl^tal pvafalMm,ii»dl aHatt t;«ecw 
idljr retaiva aiqrUiMioai *a eftn^ wd (vUp4^ 
apKd.fiDrtl»l#aNire€tia%» "•> - --•••rr 

( > '  • • . . 
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"^ Of the GenerAl Rules dt £viD£Kci» 






XN almoft every cafe which prefents itlelf for 
the conHderation of a Court of Ju(iice» fome 
fad is difputed by the litigating parties^ and 
tBe truth being uiifinow-n to thofe who are to 
decide^ recourfe mud be bad to the teftiofiony 
of otiiers. As this is corroborated or oppofed, 
by the godd or bad chara£ter of the witnefles, 
by their cbnciirrence or coiitradidion of eacB 
^ther^ oihy the circuihftances and probabili* 
Uea of the cafe, the diind of the hearer arrive! 
Sc a gteater or Ms degtee of certainty ; and. 
Weighing tbefe c6nfiderations togethc^r, it enab« 
led to pronotTnde oil the truth or falfhood of 
Ihe fa£l in difput^. As to the weight wbicH 
liaay belong to any ^videnc^ which h admitted! 
by the Court, it muft ever depend riiote otk 
rea/oii i\izn authority to dcddi i but ev^n here 
*" " C fooio 



- » i. 



1. 



C«1 

tome lines hav^ been drawn, and fome knowo 
% rules eftabliflied : as far as decided cafes^ have 

defined thefe rules^ it ;}s the peculiar bufineb 
of the Lawyer to ktiov, and abid« by thena i 
^nd fo far only kw^ I^ in tbf fy^Qi/^ipg £ffiiy» j 

confidered this part of the fabjeS. 

The farm of evidence have more ecmfincd 
and certain limits ; they depend not fo mucli 
on fixed principiesi as pn arbitrary regulations i 
diEFerent countries, and even diflFerent courts 
in the fame $ouptry> b^e th.eir fever^l ruka^ 
the knowledge of which is tnoft efTential to ev- 
ery man who is at all concerned in the pra^<|B 
of the courts 'where they prevail, fhechi^f 
objed of this work is to colle£i; and »pUia 
the rules adopted by the co^moQ Law of £^||J« 
land. 
AffirnHivt !• The party who mak^s an affirmaiii^e zWtfiZm 

be proved « * ^ - P 

BflL N. P. tioi)^ wbicb is dcoied by kv^ advitrfary» ^is x\k 

%%xx^x2l required to prove; it, for the nfgativi 
net a4mttti«^ in i^ uati^re of d|ae& prnof# t^ 
parjty who denies a fa6;, is i;lo( called uppa t9 
^ve tbijt evidence which c?n wly l»e cw^fujg 
ftantial, tiU fomc evidence has bcicii |iveii Cp 
prove the faS: alleged ; but in cafi^ whfii[^^ 4 
rnsin is cbai|^ed with nof; doing an a^, vHcb Ifg 

^la- *' |he Uw he is liab)e tg dq, a different rulf pre* 

yails^ fpr thf lav prefume^ that every tnan d<||f 

bi^ dmy toipqicty^ until ttc fofltraiy ispr|pfyc;d^ 

and» 



iyS. 
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and^therefore^inan infonoattOQ agaiDft Lord J^;*'"'^' 

Halifax^ for rcfufing to deliver up the Rolls ctf 

tbe Auditor of the Exchequer, the Court re- * 

quired the profccutorto prove the negative, 

ynzi tbat he did: not d^Mter thein up. 

Afiotheitufe is^th^t rhe eWdencc mutt ^be Jj»tSl,5l! 
I^l^ed tothe particalair lai^ ia difpui^ and th^isw* 
ihttiUcfte no^ ^vid^ee iy6t telatihg io tBe.ilTue, 
oriniotnd isa^imer cmpe^e^ with it cau<br 

, r 

^fujin tHe <:afe ol the 'I>w« and CXapierQ\ ff/v^ 
l^drrrn.^ M. iSe^.Tphe. Lord Cbanqpllor .fej^t /^ 
ceftenl.rnle ollJsm 4ras,'. that f^vidence ot \JI^ cuftoqi 
bf ueighbauriDg manors fi^ouki 9Pt he permtttiea to 
Aiew the cujiow ot anothcirin(i4oor» but thai ih<i^ rule was 
lho% fo ufiivejcfa] ai» Dot tP H varied in (OQae infl^nceA & 
as Ui Mine Counties, l>erby(kive« &c. the Co¥^<s of 
j^w have idinitc^ evictieitf e wiib regard A> profitB of 
%AiWh &c. QUI; of other Ji^qrs, where tbey are arialck 

{ou$^ or fimilar, tQ^exjplaiQ or corroborate the wAom 
1 que&ion. 

Thus, in thie,oiie qI the jP^ % Samrjti w. Franc4. 
4 f/ni. 6^4p ]if b^re tbe ^efiioo wa^t whether the DttAe 
^Somef/ci being teoant toz' lite by marrtage fdtflenKiit 
^f f«ivecai maiiori io the /eauiiiy ol Cuidbertand, ivaa 
MUtli^ oa Ib^ death oi his Jady, ta whoiii a prior eftatfr 
lor Jife was limited, to cett»A£oes from the tentnt d| 
6» manor;, ey idence ytu admitted ol the coftota c€ otb» 
#r a(|S^ifiiDg snajotors ia ftvdl ica£es. 
> Xhe ian^ riile of e^vide^Ke wsm adopted in the follow^ 

iftg'iiafe— ! 

Wall m^ dihicrs v*' AUotn^y &wnal ami /Mr ^ 
ihW^frite.^ ^« ^* Mafii.GdOtgt g. j(L jS. TbU Iwas an 
iffuedare^d by ^e hmifeof JU>rds/mVe 5 Bt9. f^ari. 
€ff^^'iji 10 itry 1 (What ,pi«ai; qi :the Jiead o«e got dreiSefd 
and ms^d nderchantahk ieWiafter, witbsh the KtftgV 
Ibeld, ought to. he d^ened Smtham^ accoMia^to the 

^ ' iiuifloiti^. 
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partj'i unlefs put in iffue by the very proceed* 
jing itfelf^ be called in queftion, for every caufe 



* - • 



fuftom, &c. Afld tdly, Whether fuch Smithktn was 
pt right exempted fro^ the. payment of dutjr of jot. 

On the part oF the plaintiffs, they offered to golnto 
the cufioms of feveral other difiriQs within the Kini^ 
Fee, as to the ule of a^n ioftrumcJit ^alM a Riddle 
(which they wanted tq fet up as the Gauge, to afcertain 
what was Smitham}; but it*(>e]n^ admitted that the ii^- 
f ral libe^tiea Mrere governed by dtfiinS ]|aws and cuf- 
toraSy the Court refufed it, and Lord Mansfield faid. the 
cafe^of the Duie cfSomitrJct v. France, Slra. 654, was 
pnlv as to the quality ot th^ efta^e, but that the ^uftpm 
of a neighbouring manbr pad never been admitted i^ 
any other infttnce.-^WaY/Tro/, J: the rqafon of its bdri^ 
there admitted wai, that the cuftom of paying i'ftpi 
upon the death of every lord wasS poJJtical inflitftiojj 
that prevailed in all <^he Northern Coantfes bordj^i;tn;| 
aipoft Scotland, and intended tp fecure the fidcliit^OT 
the tenants, and make it* their intereft to proteft tneijr 
lord, and that it is calfed Border Law. But that thp 
ctfflom of other manors was never admitted, but iri eat^ 
of Ibme general law or tjuality, and not where the quct 
tion was upon particular cufloms ; and he mention!^ 
a c^h,fMich» TO, %.) wbefe the queftion was, whi^th* 
er the Office oi Regifter o\ an ArchDeacbnry wA 
grantabie for two liv^, and'tbey oifered to give evi- 
dence ofthe ufage of other Arch-deaconrfes within the 
fame diocefe, but refufed % ho$ it was faidtbat was only* 
.as to a particular cuftom, and not like the Border laws'; 
^nd acaie wasihere eitedv* wfa^e, on a queftion as fo a 
cuflom in a manor of the Dean and Chajiter of Welts^ 
the cuftom of the next adjoining manort which alfo be- 
longed to the Dean and Chapter, was refufed to be ad^ 
mitted as^vidence. 

N. B« Defendants, in a g4iod meafure, relied (heir de- 
fence upon the unreafonatrienefs of the cuftom, the rid- 
dle b^ng of a certain tise^ asd.it being proved that tli^ 
i;niD<cs might drefs their ore, where, and how they 
pleaiiedy and iQigh^ break it down, ioas all would paft 
\hro.ugh the riddle, and become Smitham ; Lord Mans* 

' field. 
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is lo be decided on its own circumftanccjj^ and 

Hot lo be ptcjudiccd by any matter foreign to 

it. Therefore, in an cjeament by the heir at ^^^'^^\^ \ 

law, to fet afide a will for fraud and impofition ^ick», wjntoi^ 

cbmmitted by the defendant, he ftiall not be V^^^^^""^ 

. ler J. B. N. P^ 

permitted to call evidence to prove his general H% 
good cbarailer. 

field, iorumnitng up» told the Jury, that ii tl^ey bejiev- 
ed the witnefTes, they mud find for the defendants, as 
thecuAom was . unreafonable, uncertain^ asd ^la^n^ 
f alcola^d to. introduce fraud, a|%d therefojre not a g9od 
or legal cuAom« 
The cafe alluded to by Mr. J. Wilmof , wb» that ot 

So in Furneaux v. Huickins, Cow^* 807. The Court 
held, th^t on an iflue upon the cuftom ol ty thing in the 
manor oi A* evidence that fach a cuflom fxified in the > 

adjacent parilhes w^s not, admiflible, but had the iflu^ 
been on the general cuftom of' the whole county, it 
wpoid.  . 

Entries of admiQ\pns into. ftparckU companies in thp 
fame town, as the Company of Carpenters, the Com- 
pany of Pla^ifterers,- &c. ar^ good evidence to be left to 
iijury of the exifience of an aggregate corporatiorn 
confiiUng of the (everal trader. The Company of Catr 

/VV'here A. drew a Bill of $xcha;ige on. B« payable 
to a fi£litiou« payee or ocder, and indorfed it in the 
name df fuch payee, which %, accepted ; in an a£lion 
os^he Bill by ai> ionoceni iodoiriiee, for a vakiable^oii. 
fidrration againft B. evidence was admitted oi irregulaf 
atid futplcious tranfadions and circumftances relating 
to other Bills drawn by .A. on B. payable to fi^itioua 
payees, and accepted by B. though nonCvOi tl^ofe cit- 
cumftances and tranra6UQns bad any apparent relation 
to tbe Bill in queftion ; in order to draw an inference 
fitter \h<^t, B. at.th^ time hejtccepted the Bill in quef* 
tion, knew the name ol the payee to be fi3itious, or 
that he had given an authority to A, to draw fuch Bilis. 
90 hiqpu. (fikjon y. HanUr. Z). P. t H. Blac. 288. 

But^ 



tfm^ ^* But, in an a&ion for crin»inal conver&tioti^ 

w'^f'd^*^* the defendant may give in evidence particular 
V^k ^' faSs of the wife's adultery with others, or hav- 
ZiUti v« ifao. ins a baftard before marriage ; hecauTe, bw 
CtC i^;p.3t^f^. bringing the adion, her hufband puts her gea« 

cral behaviour in ifiue, but he cannot prove 

any inftance of her mifcondud^ fubfcquent to. 

the ad of adultery^ 

Boi. N. K So it cafe^ i^h^re tb^ dePetidant^ charader 

^^ is put IB ilTue by the profecution, the profecu--i 

tor may eiicamine to partidulal' fa^s, for it i^ 
impoffibU without it ta prove the charge. Yet 
there is one cafe of that fort in which the prof« 
ecutor is not allowed to examine to any par- 
ticular f'dSk without giving previous notice of 
it to the defendant, and that is where a man isl 
indicted for being a common ba.rretor i and the 
reafoh isj, fuch indi8;ments are commonly a« 
gainft attorneys, whofe profeffion it is to follovn 
Law Suits i and it i> difficult to draw the line 
between that and aQing as a barretor, there- 
foreit makes it neceflary for him to know what 
particular fa£lsL are to be given in e^odencci^ 
tbat he may be prepared to ftiew tKat he wea 
fairly ecpployed in thofe cafe^s, and a6i!ed in hi$ 
profei^on. Bat in .oiher criminal caifes, the 
profecutor catmot enter into the defendant's 
charader unlefa the defendant enable bjm ta. 
do fo by calling witQefles in fupport of it, and 
even then tl>e profecutor cannot examine to 

particulat 
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particotar fads, tbe general cfaarader of the de« 
fendant not being put in ilTue^ but ctiming in 
collaterally. 

The fubjeJQ of proc^ being afcertained hy The bca etU 
the preceding rule55 the next thing Which mnft p^d^d« 
be attended to is that the bed evidence the na* 
ture of the cafe will admit of, be produced $ 
for if it appears that better evidence might 
have beien brought forirard, the very circum- 
ftanee of its being withheld furnilhes a fufpicion 
that it would have prejudiced the party in 
wfaofe power it is, had he produced it. Thus, 
If a contmd h in writing, in exiftence, and in 
the euftody of the party, no parol teftimony can 
be received of its contents ; if a ftibkfibing 
witnefs bus attefted the execution of a deed, he, " 
and he alone, is competent to prove it, becaufe 
lio other perfon can be fo fully acquainted with 
the circumftances of the cafe, as he who was 
prefent at the trahfaaion. . But when the Law 
requires the i^^^ evidence, it doei not require 
all the evidence which might be given ; if 
there are two fubfcribing witncffes to a deed, 
6r a dozen prefent at the making of a verbal 
contrad, the evidence of any one, while un» 
tontradided, is fufficient ; for the circumftancis 
of tbe others not being produced, does not 
fecline the mind to fufpcft that they would 
not have fwom the fame, as the other party 
might have called them, had he not known 

that 



C 8 3 

tiiftt the faft dcpofcd by one, was confiftent 

with the truth« 
tleirfiy there- Xbc law Dcver givcs cfcdit to the bare afftr- 

fore not allow- ' _ t-ti.- i* 

w. tion of any pne, however high fais r ank, or f>are 

his morals $ bat always requires the fan6i;ioi;\ 
of an oath : It further requires his perronal 
attendadce in Courts that he may be examipeci 
and crofs examined by>he different parties^ w^ 
therefore, in cafes depending on parol evideiM:q 
the teftimony of perfons who are thetpfe^vev 
conufant of the fa6l;s they relat^ , niuft \^ g^n-^ 
erkl be produced | for the relation 'oJF one who 
has no other knowledge of the fubjcA tlian (he 
information he has received from others^ is not 
a relation upon oath 3 and moreover the party 
agaitift whom fucfa evidence fliould be permits 
led/would be precluded froni his, benefit. of 

tintcftin par. crofs ekaminatiob* Tb^ few inftancea in/wbicb 

ticttlar cifef '•  * 

this general rule has been departed from^ amc} 

in which bearjay evidence has beetle admitted, 

will be found, on examination^ to be fuch as 

were, in their very nature incapable of ppfitivp 

and direft proof. Of this kind are. all thofc 

which can only depend on reputation. , T^S 

excluding. of heaxCay evidence in queftions of 

pedigree^ prefcription^ or cuficm, would prevent 

all teftimony whatever ; for the evidence of 

any living witnefs of what pafTed within^ th^ 

Ihort time of his own mpmory, would of t^- be 

infuftcient in the former inftance, ^aya iji 

the 
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the latter : and there is no other way of Inioir« 
ing the evidence of deceafed perfons^ than by 
the relation of others, of what they have been 
heard to fay. In thefe cafes, therefore, the laur 
departs from its general rule, and receives evu 
dence of the declarations of deceafed perfon^, 
ivho, from their iitaation, ivere like to knoMT " 
the fa£b ; and alfo the general reputation of 
the place or family mofl interefted to preferve 
in memory the circumftanees attending it* 
Any thing which ihews fuch reputation is, on 
a queftion of this fort, received in evidence, 
though oftentimes wholly inadmillible in other 
cafes (i). 

In 

(6) If a igUeftidn arite as to the tegiiifHacy of A. de* 
tlaratioBS of bis father and mother deceafed, as xo 
whether they were married, and whether the plaintiff 
was bofn before or after marriage, are good evidetice ; 
but not to prove that the child born ill wedlock is iU 
legitimate for want Of accefs. Stevens v« Mofs^ Coiop^ 
591. (Set ikis ca/i more at large in c. g. /I 4.^ So to 
prove the ftate of a family, as who a man married, what 
children he bad, that A. died abrosid, &c. declarations 
of deceafed perfons, who from their fitdation were Iike« 
ly to know, and the general belief of the family are 
fufEcient. Vide Bui. N. P. ^94-5. In thefe Cafes 
alfo the recital in de:eds, the finding of a fpecial verdifit 
between other parties, ftating a pedigree, infcripticns 
on old grave flones, herald's books, entries in family bi- 
bles, f'Buh N. P. ^as^f the ftateinent of a pedigree in 
a bill in chancery fiaylor v, Cokj 7 T. Rep. a, notej 
or the like« are good evidence. 

In queflions about a right of way alfoi reputation is 
received, and to prove a piece ot land parcel of an ef- 
tate, declarations made by a deceafed tenant, at the 

D time 



In foiftc cafes, alfo, not within thfe etceplioil 
»s to hcarfay evidence, the Law receives the 
iTicmorandum in wilting, made at the time 
by a pcrfon Gnce dcceafed, in the ordinary ioaj 
§f bis bufinefs^ and wbrcb is corroborated by 
other circumflances^ as evidence of the Faft it' 
records (i). 

What 

time he \?ai poffefled, of whom he hcM, are good evi« 
dence fBuL N. P. 295. Davis ▼. Pearec, a T. Repm 
iy}J, So entries by a fteward, fince deceafed, ol mon- 
ey received by him oi diSerent perfons, in fatisfaiQioti 
of trefpaffcs committed 00 the wafte f Barry v. Bcb'* 
hngion, 4^ r, R^p* 51^/, or hf deceafed officers for a 
townihip» ot the receipt of money from the officers of 
another townQiip, for a proportion ot the chiireh rates 
(Head V, Htaton^ 4 T, Rep, 669^, have been deemed 
admiffible evidence to prove the right to the foil in 
the one cafe, and the liability of the lownlhip paying, 
to repair in the other ^ for in ihefe cafes, the entry 
was made at a time when no difpute exifted, by perions 
who thereby charged themfelves with money, and 
were in fa£f a£ling againft their own intereft ; and 
even declarations of deceafed parilhioncrs, at a time 
AC difpute exiAed as to the boundaries of a pariQi, are 
alfo evidence (Rex v. Inhabitants of Hammcr/mth^ 
K. B* Sittings at Weflminjier^ after HiLT. 1776, cor, 
^^Lord Mansfieid^ MS J. But entries m^de in a booJ& 
by the owner of land, of money paid him by a partieu* 
lar tenant, are no evidence alter his death to proves 
bis property in the land, Outram v* Morcwopd^ { 71 
Rep. 12 u ' 

For fome further obfervations oa hearfay evidenoe^ 
vide Rex v, Erifwell^ Appendix. 

(f) Where it appeared that the plaintiff's draymen 
(he being a brewer} were ufed to come every night to 
Hie clerk of the brew^houfe,. and give a^ account of the 
beer delivered oi^t, which, he fet down in a< book» and 
ihe dfaymen Ggned it, this, with proof of the dray- 
aeQ*s hand'Writing, was held evidence of delivery af- 
ter 



\ 
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Whal i p^riy (^) baa himfelf httn hcurd Co AdmifTioDs of 
(%y, ^Ofs not £ai) within the objc^ao as to ^^'^'"' 

hearfay 

tcr his death (Lord Torrin^tons Cafe, Salk. 285, PiU 
maMv.MnJdox.ii.SgoJ. But in another c^re whcfe 
the plaintiff only proved the fervant's hand- writing, 
^ Lord Chiei Judice Raymondheldit infufficient, faying, 
it differed from Lord Torrington'i cafe, becaufe there 
thc^ witnefs faw the draymen fign fhe book every night 
(Cicrk V, Bedford, M. 5. G. «, But. N. /*. aSaJ. 1% 
is dbferVable, that the fiat. 7 7ac. c. 12, ena6h that 
the Ihop^book oi a tradefman (nail not be evidence 
aftetr a year, whereas it is not at atiy time of itfelf evi- 
dence. 

But in an a£lion for a watch delivered to a watch- 
maker to be cleaned, the feryanf having fworn that he 
{avr his malter deliver it to a fhird perfon by the owner's 
orders, and fuch third perfon having fworn that he 
never received it, Lord Kenyon permitted the mafter's 
day-book. Containing an entry made by himftlf at the 
time, ih the ordinary courfe o\ bufihefs, 10 he read in 
confirmation of the fervant'steflimony. D)^l>y y^Sied- 
Vian, t Efp. N. P. Caf. 320. 

But an entry made by a banker's clerk, of bis having 
paid a check was not permitted to be read as evidence 
oi fuch la£>, though the clerk was refiden.t in a foreign 
country. Caoper v. Marfderit Sittings qfttr Ea/i. Term^ 

Where art eftate had been enjoyed many years under 
ja recovery fuffered by a remainder man, and no furren. 
render of the life eftate could befound, the jcntry in the 
attorney's bill-^book made at the time, containing 
charges for drawing and engrofRng t,he furrender (which 
bill nad been pairf), was, aher the death of the attorney, 
received as evidence of fhe (urrender. f Warren dem 
Webb Grenviile, 2 Stra. ii^fj. 
. Vppn an iffue out of Chancery, to try whether eight 
parcels oi Hudton's Bay Stock, bought in the name of 
Mr, Lake, were in tiruft for Sir Stephen £vans ; his 
affignees fthe plaintiffsj fhewed firft that there was no 
entry in tne books of Mr. Lake, relating to this tranf- 
adion. Secondly, fix of the receipts were in the 

hands 
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heirfay cvidenec. Any ibiag, therefore, which 
be adinitB, or which another aflerts in hi$ 
{>refcnce| aud he. docs not cootradi£l, is receiv* 
ed as eirtdence agaiuft htm i but wbgt is faid 
by bis wife (^), or aoy^ other member of bis (aaa^ 

bands of Sir Stephen Evans, and there was a reference 
on the back of them by Jeremy Thomas, (Sir Ste# 
pheo's book-keeper J to the book B. B« of ^\r Stephen 
Evans. Thirdly, Jerenqy Tbom^s was proved to be 
deady and upon thi$ the Court of King's Bencb^ on ^ 
trial at bar, admitted the book referred to, in wbicb 
was an entry of payment of tl)e money» not only as 
to the {ixt but likewife as to the other iwOf in 
hands of Sir Biby Lake, the foQ of Mr. Lake. Bui. 

Another cafp fimilar to the above, was SmartU v, 
Wtttiams^ where the queftion being whether mortgage 
money was really paid, a fcfive^et's book of accounts 
wasaher his^eatfa received as evidence of the payment, 
vide £u/. N. F. ,283. This cafe is reported in Sali^ 
S45» *8q. tint the point is not tb^re mentioned. It muft 
be underftood, thai in thir, ^ in tlie other caies, fpme 
circumflaoces were prpved to lay a foundation for tl^is 
book being received. 

(d) What is faid by the p^rty on record, . though but 
truftee tor another, falls within the rule, ^auermqn v. 
Radeius^ 7. T. Rep. 633. 

(e) The wifehfeiog cop&dere4 ia Law, a$ the fervant 
of the hpibandy her aSs do not bind bicn, unlefs in ca« 
fes where there is evidence to ihew that (he was em- 
ployed or entrufied by IiiiQ in the m^nagemeiitof a ba- 
il nefs ; even her ackaow|edgn)ent of her having receiy* 
ed wages, which flie had perlonally earned, was, ij^ 
one cafe, held to be 00 evidenpe again ft her hufhand, 
in an aflion brought by him for thofe wages (Hali y, 
ffiU^ a Sira. 1094) ; and in anptber, when the huftand 
and wife, who, as executrix, joined in an aAion £ocf 
debt, due tp the intefiate, it was alfo held that noreyi- 
dence could be received of declarations of (jfit wife af- 
ter 
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ily^ in his abfence, comes mtfaia the rule, and 
1$ therefore rejcfied. 

But sdiftindiOD moftiKtaade between an BuI.n.^ 
adoniifion and an offer of compromire, afcier a 
difpnte has artfen/ ' An offer to pay a fuoi of 
money in order to get rid of an aCHon, 19 not 
received as evidence of a debt : the reafon of* 
tenaffigned for it by Lord Mansfield^ was^tbat 
it mud be permitted to men *• to buy thcff 
peace/* without prejudice toihcm iffuch offer 
did not fucceed ; and fnch offers are made to 
flop Htigation^ without regard to the qnefiion^ 
whether any things or what is doe. There* 
fbre, if A. fue B . for /"lOD. and B. offer to 
pay him £ sk9. it fball not be received in evt^ 
oence j'forthis neither admits nor afcertafns 
any debt, and is no more than faying he wonld 

ter her ipafriage, (Alban and others y. Prkcha.S. 
T. Refy. 68o.} li this evidence is noc admif&bie 
where the wiie is a partyt or the meriiortoiit caufe of 
aflion, the rule ^plies with gteater toice where the 
capfe of a6iion ariies irom her delinqi^eDcy^ and, there- 
fore, in an adion For enticing away the plaintiff's wife, 
her declarations ^e inadmiffibte, fyinfi^0t^ v, Gr€€M^ 
bank WilUs^ 577. 

Bat when the wife originally makes a contra^, 
whkk U aherwarjls eidaer oapreAiy or tacitly ratified 
by the hufband, her declara|ipns are evidence to charge 
him ; and» therefore, in an afiion for nurfing the 
plaintiff's child* h» wilp-s admiffion that flie had agreed 
to pay 4s^a vrcfk, was all6wed to be given in evidence, 
the Chiei Juftice (Pratt) obferving, that matters of this 
kind. Were pffoperly under the direAions ot the wife, 
Jnonym^ms^t Sira, 517, See alia £mer/on y.^J^ndgifp 

give 
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five Xta to get rid of die aftiiui : bitt if a i) 
account confift of ten artidei^ and B« adioitf 
focb a OM is due, it wtti be good evidence (for 
(b fldttch. 

Admiffipns of pgrtUui$r ^tkUs before an 
arbitrator are alfo good evidenoc, for tbef ^x^ 
sot made vitb a vieir to compromifeii bat tbf 
{parties are contefting their different lights af 
nmch as they could do on a trial*- 

On the fame principle, the confeffion of a 
feloB volimtarilf naade is evidence againft 
bim oa bis trial ; bat if any threats or promifea 
have been made^ to induce him to cpnfefs^ na^ 
evidence of focb confiflfffion is admitted i yet, if^ 
in confcfjueoce of the copfeffioa fo obtained 
ftoUo property is fonndi evidence of that f$0 
may be admitted* though the confeffion itfelf 
cannot be given in evidence* 

In cafes where pofitiye and direfi evidence 

a ' 

as not to be keked for^ .the proof of circum* 
"^Aances/and fii6b confident irith the claim of 
one pitrty^ and inconfiftent with that of the 
-either^ is deemed fufficient to enaUe a Coort ol 
Jufiice^ or more corredly fpeaking, a Jury an- 
4er its dire&ion^io* p$^/Mme the partiecdar lad 
which is the fubjefi of controverfy ; for the 
'Saiod, comparing the ciicamftaMea of the par«» 
ticular cafe with the ordinary tranfaftions of 
. mankind, judges from tbofe cinmmftances as 
to the frvMsliff of the ftury, and for want 

of 
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of better evideiitei draws a concUifion from 
di«e before it. Long and ondifpated poffellion 
of any tight or property^ afibrds a prtfump- 
tion that it had a legal foundation^ and rather 
Iban difturb men^s poffeffions, even records 
|MisVC:bee& prefuned (fj^ So if a landlord 

gitea 

/ (/) Titts where there had beeif a lotig and uiiinter<» 
mpted enjoy ibem tA a ReBoryy which original iy -be« 
lodged to the Crawa, a GYaat was prefimed (Bidh v. 
Beards is Cs. 5. Powell v« Milbank^ cited Cnuf. 103. 
and t T. Map. (99.) In tike fitanner a ibeeoverf bat 
been prefumed after m very long pofl^ffioo, HAfeUm 
V. Bradney, Tr. ii^ it Gto^ f . B* R. cited 3 T. Rep. 
tSi% and now by SM. 14 G. a. r^ aai^ it is erprefsfy 
provided. '* That all oomtiioo Reeoveriei fuffcredot 
to be f ufiered without any forrender of the icafea for 
Ufa (hall be valid. Provided it (bait not extend to 
aMke any JRt cpvery vadid* unkfs the pevfoa entitled 
to tbe fisft eflate fbr.life* or . other igreater eftate, ha\re 
er ihail convey, or join in conveying an eflate for life 
at leaft to the tenant to the Prmdpe^ Aod hy the 
laflieAS;, Mrfaereany perfon h^s or (hali purchsfe for « 
vainable confideration any eftate whereof a Recovery 
was necefTary to complete the tkle, fach perfont and 
aN alaitting under hhn^ having been in poibffioft bain 
the time of fuch purchafe, ihaU and may, after the end 
of twenty years from the time of fuch purchafe, pro. 
tece in evidence the Deed making a tenant to tha 
Prmpe. and declaring the ufes ; and the JDeed fo pi:ow 
duced (the execution thereof being doly proved) ihafi 
be deemed fufficient evidenae that fuch Aecovery was 
doly f uffered, in cafe no record can be found of fiid) 
Reccnrery, or the fame fhonid appear not regularly 
entered : Provided, that the peribn making fueh Deed 
had«fafficieiit«flateand power to make a tenant to 
the Pr«ape, and to fuffer fuch common Recovery. 
It it ti>rdier emi£):ed« That every common Recovery 
fuffered, or to be fuffered, ihall, after the e»piration of 
twenty years, be deemed validi it it appear upon the 

face 



fgifti a re€Hpt f<pr r«pt doe at Mtobadous^ aod 
afurw^rds d^JPOs r^t due at Ladjr day poDe- 
cediog^ it furiuflic^ a ftrong prefamptioil that 
fucb preceding reot has been paid^ aod where a 
fiale demand is made in a Court of Juftice^ the 

hce of tilth RecoVety that (here was a tertaftt td thi 
vnitt and if the perfons joining in fucb Recovery had 
a fufficient eftate or power to fuffer the fame, notwith- 
landing the Deed to make a tenant to fach writ Ihall 
be loft. li is further enafied, That every Recovery 
(hall be deemed valid« noilfithftanding the fine or 
Deed making a tenant to fucb writ (hall be le^viedl or 
executed alter the time of the judgment given, an4 the 
award of feifin ; provided the bme appitar to be levied 
or executed before e end of the Term in which fach 
Recovery was fuffered, and tbeperfoiis joining in fucb 
Recovery had a fufficient eilate and power to fuffisr the 
fame. This a6l only extends to cafes wherethe pa(jrty 
fufiering the Recovery, had a fufficient eftate to enable 
hinl to do io, and does not alter the rules of evidence 
in the cafe of a Recovery, fuffered by a tenant in 
tail in remainder during the exiflence of the efiaie for 
life, in fuch cafe it the pofTeflionbas long gone accord^ 
ing to the Recovery, a furrender ot the life eflate will 
be prefumed ; but if difputed recently after the death 
of the perfon who was entitled to hold without the aid 
Of the Recovery, it will not. Bribes y« Dulktjf 
Chandost > Burr. 1065. 

^ Where a corporation had for 350 years been in re« 
ceipt of Port Duties, which coold only originate in 
a Grant from the Crown, fuch Grant was preffuned. 
(Mayor of Kingston upon Hull v. Hornet^ Cowp* 
lot.) So the produQion. of an original leafeior a 
loag term, and proof ot poffeflion lor feventy yearly 
bas been held fufScient evidence of an afligBment 
\Earl icm Goodwins* Baxier, a Bloc. tat8.J And 
polfei&on for so years, and an afligflmeQi of anoU 
term of sooo years^ fufficient to prefume the original 
Crant of the Term. J)enn dem TarMweliv^. B(ur§ard^ 
Cowp. ^95, 

yery 
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v^iaxeu«s&tMt» of iu ooaing l«te. ia all ctf. 
«s iacKacs the tatod to f»fpe& tJbat i« bas not a 
juft fiMpadatioo, and in many has be«n taken 
«s cotoplele eridence of the oQn-exifteace or 
pajrment of it ; but tbeiis eafet refiing oa pra* ' 
fnmption, and not on pofitive proof* vetr 
flight evidence is fufficient to rebat and o»«r- 
tora them, and to call on the different parties 

• to eftablifli their refpeaivc rights by the ordi- 
nary rules of evidence, (g) 

If the judge at nifi prius adtnits a witneft, k.wT«.i.. 

-ft^^ .y*««? bond has not been put in fait, or inter- 

• JR paid upon rt, for 18 or so year., the L,w caJl, up,ri 

f^tt S? /f*'"!/**' P"='^?"« «''»' " J''" b«n paid 
(F^fet y.Wall, 1 5/*:. 53..J and the lame rule applies 

to a rcirc tacias. brought lor execution on ajudement 

A^^aTw ^\J' '796;)bm in the cafe of a fmall 

H n '.T ^^'l '^! ^"*y ^«^ °° Psrticular iqtereft (p 

S ?1.'^ V"^ ^"^^ "°* "PP'y- »nd therefore it has 
6een h«W, HMt mere length of time, Ihort of the Ratuto 

? T^°^*' unaccompanied by other circumllancei. 
IS not fufficient to found a prefumption of a Releafe it 
» ^otliKrent. Eldndge v. Knott, Coup. 214, 

In the cafe of the bond, the payment of intereft. w 
anyother luffictent reafon why the aaion was not foon- 
erferought would beananfwer to the prefumption. 
•toeh wouW otberwife arift from the length of time 1 
and this laft of intereft having been paid, would be 
fufiBciently proved by a receipt for it in the hand-wrtu 
Mg of tiw e««ditor himfelf indorfed on the bond be- 
toe the time when the prefumption was likely tea, 
»tfe, becaufe then be had no intereft jn making fucb 
indMfemeM tSeaHe v. Lord Barrington, t Stra. Sfiff 
» UrdRaym. 1370. S. Q but if made alter that tim^ 
« would be no evidence. Turner v, Cri/^, 8 Stra. 827. 

^ wh« 
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irfifa is flc^ competent, ot evidence wfiiek 9 
*ot admiffible, or, on Ae contf ary, rcjeds cvW 
d^nce, wMchbedQ^hrto hai^admkred; thou 
general mode of proceeding, which his of latd 
years beeii adopted, is Vo vhore tlie Court for k 
new trial ; %ttt this is not' the only remedy tho 
party has, he may, by StaL ff^efiminfter t, ten- 
der a bill of Exceptions to the opinion oftha 
jtidge, which be it obliged to Teat, and then the 
queftion goes immediately to a Court of Er- 
ror : So if the party againft whom the evidence 
isL given, admitit the legality and trotb ofit, 
kit contends that it is not ftifficien t to main** 
tain the iSue, he may then, aUb, (fappofingttbet 
Ji4dge leaves the matter iO^ the juryj as conchi- 
five.againft him, but not ©therwirc) tender hia 
Bill of E:;ccepuons :.bot the moft ufiiaimediod^ 
on this occafion^ fuppofing the evidence all on 
one fide, is to demur to the.e^dencfi^twfaiah: 
takes the queftion to the Court, out of which^ 
the record iffues, without leavingit to the:)urf«.. 
When a p»rty demurs to evidence^ he ouj^t 
to admit the whole eSt^t of the. evidence,, and, 
not merely the £»^; which compofe it^ fo thal^ 
if it is only prefumptive, he mu(^ di(tin£lly ad« 
mit every conclufi^n. which the jury, migiit 
l^ve drawn from it. If he does not do this,, 
the othef party is npt obliged to join mdttmnn 
rer j; but if he do6s, a venire de novo muft b?: 
awarded, for the Court cannot draw the concliji- 

fion* 
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£oQ« It does Qoft coim wkhia tbe pUn of tk^ 
prefeat work to enlarge oo this fabjeft^ nor ie 
It v^p^tSkty^'^iB Me pfQSciiiOfi fs wftBnft-in^^^Sm 
leffioo of ample inftrudioos in the Law of Nifi 
Prius, where two chapters are devoted to it« 

Having thus fiated the generrf roles applica* 
ble to every fpecies of evidencei as well written 
jss parol, I ^kiallcmm paoacced to ^e them 4 
diftin^l^ and feparate coniideration. 
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RITTEN evidence baa bees divided by 
Lord Chief Baron Gilbert into two claffes ; 
the one that* which is puklU, the other frivaUi 
and this fir ft has been again fubdivided into 

w 

matters of record, and others of an inferior iia« 
tare. . I fiiall fottow thefe dtvifions, and trctt 
of each in its order. 

SECTION i. 

O/' Rttords. 

jBagncauMiA The memorials of the X^gifiat^ie, fudh m 
Aa.of ftriu. Aas of Pariiamcnt, («) and other pVoceediogs 

of 

(«} Of Aas of ParltameBt the law makes a ASinaiM 
between thoTe which we fiuilic^ as oonceraingthe 
reaim, all fptriUiSl parfoos, all ofllcest aid the like»aad 
thole which fettle thie private lights of lodiviAMb, or 
particular places* apd which are tbcKelore caUcd fnotUi. 
Thef Qrmer are not^correfilr fpeaktoi.the fubjeft of ptoof 
in apiy Court ot Juftice, ior, beiog the law «! the Lam^ 
they are fuppofed to be known to everf man ; and there* 
fore the printed Statute Book ii» on . all ocoafions^ re« 
ieircd to, not as evidence to prove thpt of wfanth everr 
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of the Two Houfcy, when aCHng in a legiflarivc ^^^J^^' 
cbarafter ; and judgments of the King's fupe- 
lior Courts of Jufticc are dehominated Ric^rds, 
and arc fo rcfpcflcd by the Law, that no evi* 
denee whatever can be received io contradic- 
tion of them ; (h) but being the precedents of 

the 
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man is prefumed to be already coniifant ; but fcye tbt 
purpof^ of rcfrefliing the raemories of thofe who are to 
decide iippn them* But private A6hol Parlianient 
not concerning the publici, are not confidered as Laws^ 
hnt foils, and therefore muft be proved like other recw 
ords which coticern private rights, by copies from the 
P^rfiament Rolls ", for tfte printed Statutes arc, in this 
refpcft; only private copies, and confequcntly no evi» 
«lenWof thefaft* In One cafe Lord C. B. Parker per^ 
mltf^/tha Sprinted ftafute tooching the College ol 
Phyficians, whieh is a private aft, to be read, in evi- 
d^ncc from the Statute Book printed by the King*s 
primer, but the general/indeed tinivcffal praiHce, is to 
prove examined copies, vide Gilk» Iaw Ev. io, 13. To 
prevent this incotlvenience, the Legiflature frequently 
declares^ that adsvin their nature private, (hall be deem* 
ltd public, which enables fudges to" confider them as 
jaws, and tbe^reby prevents the necelRty of evidence to 
prove, or fpecta! pleading to introdtice theto to the no- 
lice of a Court of Jtiiiice. For particular inftanccs ol 
whaf laws are confidered as pubh'c, and what other wife, 
vide Bui. N. P. aag, &c. 

. (b) By the pnfkm ol the Couru tt Weftminfter, all 
9vri(»: iiSiiedi m vatatidn, ure lefted as of a day in - the 
^n^adiKg tegmi and when an iffne is made up in a pro* 
ccoduig by biM» the pfaintiir it ftatedtohave brought 
hismUa^ Court on the firft day of the Term, or of 
theteroi^raeianyv which ignifies the fame thing. It 
was tor lonse time doubted whether the parties were not 
cflppfinl b|> dna i&ioii,*fr6m ftev^^ing the exaa dsf 
iNrhen die. iitti :ipaa oomttieneed, but it was atterwarcte 
det^rmtocd, ilatt where it became neceflary for the pur- 
pofcsot joftii^ to ftew the day when the writ in faft 
'. iflued. 
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' die larirlo which every man has 9 nghtto have 

reconrfei they are not permitted to be removed 

from place to place to (erve a private purpofet 

and are therefore (Hroved by toptes of thetn, 

which ia the abfcnce of the original is the nexC 

beft evidence. 

So^a^a^" Tbefc copies aire of three kinds j 1 ft. Such aa 

Sworn CoH«« ^p^ exemplified under the great or broad feal 

oiib.UwEn Viirhich by virtue of that fcal, bcconM them- 

ielves records (c) and can only be of proceed- 
ings 

ifTued, either party might do fo. aadi, therefore^ where* 
ever the defendant pleads a tender, or the ftatute oi 
limitatioQSi or the plaintiff'^ cauie ok aftion accroee 
Within the term» the day may b^ prpvedf hy the pro** 
duQion of the writ by the plaintiff, or a copy ot the 
precipe ^fter notice to produce it by the defendant^ 
vide John/on v. SmUK « i^«*^r- 9*^ M^mi v.PMgh^ 
^Burr. 1241, 

But, in generalt the filing ot the bill it confidered aa 
the commencement of ihe fuit, and theraiere the plata* 
llff may give evidence oi any caufe ot a&ion arifing 
before it, though alter the writ fued out. Fofter v» 
B^nncTf OmP^ 4S4* 

An officer, whofe bufinefs it is to koep the recordt , 
may be examined as to the condition of them* but not 
ka to the matter of the record* (LiigkH^n V» idg/Hom^ 
l^Sirfi. 2t#.] Ao4. if. worda have been ftmck out^ 
which render a record erroneoua, wita^es may be ez« 
amined to ihew fuch worda were improperly firoak 
out; but not to falfify the record^ by (hewing that an 
alteration whereby the record waa made earreft waa 
improperly made. Dicifon v, Fifl^.t iNatf*tf4*4 
JJ»rr, aa67«iS. C. 

(c] JUiders JPaUni being under the Great Seal are affe 
matters ot record, and are> th^efore, read without fur« 
tber proof, and hy^ai. 8 & 4 £4w.6. c. 4. & t% EHs. 
4^6, Patentees, aii4 aU dainaim mder them, may 
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logs io the Coon of Cbancety^ or tbcift U dmr 
other Courts retomcd tliere hy tetUorari %) 2if, 
An exempliAcatioii undor the feat of (He Courts 
in which the proceedings are i orHaftty* a copf . 
examined with the original by a witnefs, and 
proved by him on oath: An exemplification ^^^^^\^ 
under the Great Seal is the only evidence 
where the record itfelf is pol in iflue, by a plea 
of nul iiel record in another Court (for if» in . 
the fame Courts the record itfelf is infpefled ;) 
but when the record^ being merely inducement 
to the a£lion^ forms a part only of the evid.ence' 
to the Jury, the examined copy is confiderecf 
AS fufficient evidence of it^ But no copy of thatf ^^^1^ 
fo examined, however authenticated, is admit* 
ted I for if the party has the firft copy, and by 
oa^or otherwife, proves that a true cppy^ 
then tl^efecond 11 uTelds^ and if only that is^ ^ 
prodtN^ed, then the fivft not being there to- W 
fworn to^ it does not appear that it i% a truo* 
eopy : In fome cafes, however, when it baH 
been clearly Ihewn that a record once ezifted*' 
whiebhatbeoaitnc^deftfoyed^ nvnob inferiw^ « 
evidence of itsf contents has been admitted, {d) oab.uw 

efpecia% ^^•"- 

« 

im^ ti|Ie» by fi^ewisf die eMtt|difiea«if»n or cot^^ 
iheRoli. Tl^eie ftattttc^ ksMre been held toeicteri4t0 
all Ike King's Patents which concern laodi^ *piivrkge, 
^ other thing frsHited la a itibfe^^, oorparatfon^or an)F 
other* PMge*s Otfe^ s C^- ^''P* 53- 

Id) In ejeSment for a re3ory, to which a recufaic 
had prefemed, the Record oi his convifiion being de« 
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^%ecial^ in cafes wiiere the Record U oalj t&* 
dttcemeot .to an a£lioQ, . 

#iii. c«w^i7- Thefe oojpies are» in general, fiamped, but it 

has been held that no (lanap is necelT^ry 09 ^ 
copy of the minutes of a judgm^ot in the houfiP, 
of Lords* 

The exeroplificatioiis» or copies under feal,^ 

are confidered as of higher authority than any^ 

fvorn copy » for the Courts of Jufliice Mfbich put 

. * their feals to them, are fuppofed to be more 

capable of examining thena, and more critical 

ii^, 19, and exaft in their examination^ than any other 

perfon is, or can be ; and, therefore, no other 

proof is neceflary oi fuch copies, than the pro- 

duQion of them, for the Courts upder whofe 

\ feals they are authenticated making a part of the. 

r 

• . ftroycd by iire, it was permitted to be proved by the 
Eflreats in the Exchequer : but, in thefe cafes the moft 
ftrong and fatitfa£lory eviiience is re%aired ; the coU 
lateral evidence (hould prove the fame faQs, as the reg- 
ular evidence would it in exigence; and, therefore, 
where the £ftreat and prefentment were ok the fame 
aflizes, it was held no proof of a cotivxSion. for the 
Stats, 23 Eliz.c, 1. £^ 99 Eli^. c.6. direfi proclama- 
<» tion to be made at the affizes where indi&ed, and fof 
a perfon to render himfelf before the next aflizes, 
, and therefore he could not be convided at the fame af* 

i fizei^ vide Knight v. Dauler. Hard, t^^. This fpecies 

I ' of Evidence can be applicable to thofe cafes only, 

^ where very ancient Reeords are loft ; for if a recent 

Roil is loft, and ita contents can be afcertained, the 
Court wtH permit a frefli one to be engrofled, vidf 
D$ugiasy^ Jfatkp. ft Murr» 7ta. 

\ . ' Lair 
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Lawa&d Conftitudon of the cbiiiitrjr^ thtii 

feals are fuppofed to be already known to every 

peffon like every other part of the Law ; and^ oiUev. OwUi. 

forlbe fame reafon^ thefealofa Court con* HarditX 

Hituted by A& of Parliamehl^ as the grtAi iSef- 
iioiisin WaleSi or a Coanty Palatine is, of itfelfi 
iufficie^t proof of the Record it anthenticates. 

Somethmg fimiiar to exeixiplifications Under Office Coptet, 
the Seal of a Court are, what are denominated 
ijpce copies of it^ ptoceedings« gtdnted out and 
authenticated by an officer appointed by the 
Law for that pUrpofe. ' There are, however^ 
but few inilances in which an officer is fo ed- 
trufted, i^nd though in cafes where he is, thd 
Law, on account of the conlEidehce repofed iii 
him, receives his copy without further evidence^ 
yet^jwhere that truft does hot fdrm part of the 

ddty of his office, his certificate is no more 

• 

thati that of any other private perfon, aiid 
gives the copy certified no credit whatever. (0) 

It 

(e) In every iriftince, where an^ copy bt a pi'occed- 
ing is granted oiit by an officerot the Court, as in cOp^ 
ies oi proceedings in Chancery, in the Cfown oflke* 
^€. it is popularly called an office copy I but the ferife 
in which the word is here ufed, is much thote limited. 
A copy foiiiade is, ipr the , fake of convenience, per^ 
iaiued to be read iii any part of the faihe cadfe, bat it is 
^ot legally evidence before another Courts Thus ihe 
^c€ copies oi the Bill anfwer, and depofitions are 
read in the Court of Chancery without further proof J 
but at common law they are no evidence, Uhlefs exam* 
ined and proved, becaufe the oiEcer is not entrufled by 
(be Law to authenticate fuch copy. The chirograph 

F ol 
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^\h. Law Ev, It is, in general, a rule, that Belbre e«ieffl^' 

fications, or other copies of Records, are taade^ 

the record fhquld be drawn up in form, for 

•• • " • 

of a fine, or the indorfement on a deed by the pf opcf 
officer, of its having been enrolled, are good ^vidcnqe 
ot the fine having paffed, or the deed harving bften m^ 
foiled, without proving them examined ; for the dfB« 
cer is appointed by Law to give out the copies in the 
one iiifiance, and the certificate in the other. So an in- 
dorfement of a deed having becti inrolled by the audit* 
or of the Dutcby ot Lancafter, purfuant fo a claufe in 
the deed, is good evidence of the inrollment. Kinher'^ 
Jiy V. Gfpt, I>oygl. ffi. Bat an indorfement on tiief 
:^ne, by the fame officer who made out the chirograph 
that proclamation had been made, is no evidence of 
fuch proclamations t becaufe, though the chtrographef 
IS authorifed to m^ke copies of the agreement filed of 
Record for the parties, yet the itatute which gives that 
authority, does not appoint him to copy the procfo* 
mations. To prove this, therefore, the copy mUft be' 
examined with the Record, and proved as in other caf. 
cs. So a copy of a judjgment, made by the Clerkjof 
the Treafury, muft, neverthelefs,.be examined with the 
original record ; and if a deed be Ipft, and a copy made" 
©ui from the inrolltnent^ and offered to a jury as the next 
belt evidence the cafe will admit of, it (hould be ex^ 
aitiined with the inrollnient, and proved by a witnefs ; 
for though the ftatute &7 H. 8. c, 16. amhorifes the 
derk to certify the Intollmeot, he is not intruded to 
give out copies, vide G?/^. L. Ev. 24 to 26*. Bui. N. P. 
d?9. The Clerk 61 the Rules isappotnted to make Out 
the Rules ot the Courts and authenticate them, and 
therefore a rule produced under his hand, is fufficienC 
without proving it examined with the entry in the 
books, Selby v. Ifarris, I'ft Lord*R{i. 754. But where 
^e e^^amination of a foldier had been taken by tWo 
lixa^giftrates touching his fettlement, it was held that the 
(igna^i^es of the magiflrates (hould be proved, notwith« 
(Unditig the mutiny aci makes fuch examination evi-. 
dence of his fettlement. Rex. v. B^Uon^with Hurfotb^ 
gate, Eaji ^3- 

chougB 



ihoQgh, by the pra^ic6 of the Courts at Weft* 
minftcr; tfat party may take out an execmioa 
immediately, the judlgment paper is figned by 
the officer of the Court ; yet it is not a perfed; 
andpermanent^reeorcli till brougbi into- Court; 
and the^e filed as a memorandum, or roM : 
TJii that is done, it is transferable to any phcr^ 
atrd fo does not come w4thin the reafon of the* 
lan^,' whi<^ permits a copy to be given in evi- 
dence. But when, by tWe* pra6Hce of the 
Court, the minutes are conGdered as the judg- 
ment itfelf, and it is not ufual to make any fur^ 
ther entty, copies of fiich minutes mdy be given 
inr evidence, as is always done in the cafe of 
minutes of the Houfe of Lords of the judgment J°"«V- R"- 
given by them, on am appeal from the Court of c^*^^;^-^* 
Chancery. *^' 

The record beinir fo dompleted, the whole sinft. «7S. 
and not a part only, mult be exemphned or «7>i3* 
copied, in order that the Court may be in pof. 
feffion of the full eflFeS of it, for a partial ex* 
traS may bear a very diffefent import from the 
whole taken together : but in cafes t)f ' public 
concern, fiich as tile Mfnifter's return to the 
Commiffion in Henry the Eighth*s time to en- pcrHard. 
quire into the value of livings, fo much'as re- Hughsmfth. 
lates to the particular matter in difpute is fuffl." 8^1$^?/'*^* 
cicnt. ' *■*• 

Hiving thus iKewn how a record is to be Againft wh&i* 
proved, the Efextobjea of enquiry will b^ a- IJ^'^''''^ 

gain ft 
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gaioft whom it is evidence, and to what esiteal^ 
l^wU V. cUr- A jftdgment of a debt is cooclufive evidctnce of 
cfib- ttw Eir. it, againft the parties ; and if any queftion a-t 
•9^801. N. f . yif^ icfpcaing lands* and the veidia of a jury 

. is given on it, fuch verbid lA received as evi«* 
dence of the fa& it ^nds, in wy fitfure dtfputet 
betireen the fan^e pa^rtiesji or others claiming 
under them».tbou(gh the d^fpute is^ iq refped q^ 
o(her lands j; but as. agaiaft thir4 perfpnsj ^ 
verdifi in a civil cafe, i$ no. evidence whatever ; 
for the Qr(l principle^ of natural ji|ftice require 
(hat a man fliQuld be hes^rd befpre his caufip is, 
decided, and if he were to. be bQundj^ or in the 
lead degree prejudiced |xy a vcrdiQ where hfi, 
had no oppcurtunity of crofs ezs^mining the wit- 
, nefifes, it wou^(^ in cffcft, b^ overturning thi^ 
Per Cur. a. mod falutary rule of jurifprudence. £veii 

where an ej^fiment was. brougl^t againfl; fi^ver* 
al^ ap4 there was % vf rdi^ ^gaipft one^ this wa% 
held to be no evidence again d the others^ be* 
ca^fe they cou|d not have an attaint. 
Giibu ^w St. In general, too;^ the benefit of the rple is ipu* 
*^' tual I andt therefore, if in a fi^it between ^« 

and B.* a v^rdi^ pa£[es for A. Ct who was no 
party to the cau% i$ not permitted to give this 
in evidence again ft 3« io any future aQion 
there cpay be between them ; on the principle, 
that it would be unjuft to fuffer that to be giy? 
ep in evidence agaisxft a maUj, frcnn which he 
icpuld not have d^iived 9ny bexjefit y but this. 

general 
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general role is liable to eatceplioriy in cafes 
where a tnao is privy in eQate with the perfoft 
who recover$* the ^.crdid^ for in fuch cafe the 
▼erdi€l will be evidence for', hinii though ho 
wouki not have been Jbound hf ^^ ^^^ ^ hi^n 
the other way* (7*^ 

- ' -Boi 

(f) IF there are fcveral remain4ers in the fame dcedf 
and oneo{ the I'emainder men recovers' a verdift in ari 
^Qiqn broiight ^ainft him far the lapd. aapther remain^ 
cler man may give this verdi^l in evidence in ano«hef 
aftion againft him, at the fuit of the fame plaintiff, for, 
bad tb^ ve!pdia been againll the Termor, the reffiaindee 

2ian would have beea 4ifpoffeired, \\di^,}^ikt v, 
roucH^ 1 Lord Raym, 730, and Rujhworth v. CounUfs 
of Ptmhrokti Hard. 47s, So had there been a vardi^ 
for ibe tenant for lite, even in f jpflment, wher^ np at4 
can be prayed, it feems that the reverfioner might nev- 
cftheleff, give this verdi^ in evidenae; becaofe he 
would have been ;usgadiced,b^y iiich verdid, (or bis re^^P 
verHon would have been turned thereby into a nake4 
right. Of this, however. Lord Chief Baron Gilbert 
(P^gc asiniakes^a quer^, f^'Uie ppi^t feemi heifer to 
have been decided, ^ 

It A* preiers a bill againil B. and B. exhibits his bill 
in relation to the fame matters^againfl A. and C. and 9 
Trial at Law is dire£te4t C. cannot give in evidence the 
depofitions in the caufe between A. and B. but it muft 
be tried entirely i|t x^% nova^ - Ruflnoortk v. Co^nitfs of 
Pembrokty Hard, /^-jjl. 

In Com. Dig. Evid. A. 5, it is faid, A verdift for of 
* againft the pla^nUff, with proof of t!ie evidence by him 
given! (hall be evidence in ai; adio^i by ancthir againft 
bim, for the fame thing. As in an a£lion by a common 
Carrier for goods delivered by miftake, a verdid for or 
agam^ the i^liintiff) with the )>roof by faiffi given, ffial) 
be evideiite ki an afiion by the oyt^ner againft the carri* 
er, for the fame goods. Per Holt^ at Guildhall,, 14 fF, 
3. Mr. J. BuHer fN. P» p. 243J mentions the fame 
^aie» but it feems there that the TCtdiA was not gi^en 

iq 
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9ut when it is bid that a verdidb is not evif 
ience for or againft one who is not party to « 
eaofe, it is not to be underftood that a man^ 
vho merely ufcs the naune of another for his oura 
benefit^ is not bound by the vcrdiA which ir 
given againft hin. Courts of Juftice, in thefe 
cafes, will take notice who is the real plaintiff 
PUK Law Ev^ dr defendant in acaufe; and» therefore^ if a 
'^' man brings an ejeiQment in the name of anoth-: 

er, as his leffee, he being in fa£l the real plain? 
tiff in the caure9 the verdi£l; is evidence for ot; 
againft him, in an ejedment brought in the* 
name of another plaintiff, on bis deoaife ; and> 
Kimittny V. iaJike manner a recovery in an a£|ion of tref*» 
orpc, PQojjt, pafs, againft one who, juftified as fervant o£ A. 

is admi{&ble^ though not coneluiive evidence' 
in an a&ion againft another fervant of A. for a 
fimilar trefpafs, 
Gtib. uw sy. Vevdids in crtminil cafes iire fometi mes re« ' 
H§* ^ * Chived as ev^idence Jo efiabliCh fad;s which were 

neceffarily tried on. the indium ent, as if a man 
be convi£led of bigamy^ and the fecond wife, 
after Ua deatb, &iie for dower, on a plea of im* 
unxji^es accouple,lhe convi£lion will be admif* 
fiUeAvidencebctoife the Bifliop, tofhewiho 
if as not bis lawful wife. In this cafe^ how6ver» 

in evidence, as ifu v^diS of a jury dekrmining 4i$vf 
fpini^ but as ^yid^nce oi ,a conteiSon on record by the 
Carrier, that he bad the £0od$ of the perfoa who af ter«i 
wards fo brought the a&ion ; aad to lay a . gf pwid for 

pmviog what a dece^ed witQ^ lWore« 

it 
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itkh0t tMihJivi evide&ee» thoidgb-it irouldl 
in an ejectment, where the fame queftioa arofe^i eub. Uit 
but had the party been acquitted, this irould *^* **• 
have been.oo evidence at all in fupport of the 
fifacond marria^e^ for it ptoves n# fa& 9 the de**^ 
fen^ant might have been accjuitted, becattfe heC 
iiad reafon to believe his firft wife waa dead, or^ 
fbr nanjr other reafons^ witboirt ftippdfing the. 
fe^ond a legal marriage* In like manner whea 
fkerehas iNeen a judgmem for the Crown on an 
information in rm in the Exchequer, it haa 
keen held to be fonelufivi evidence to reft the. 
property iti the Crown, and not to be contrb-^ 
terted in any civil afiion ; but a judgment of ' 
ac^ui^tal doe$ not feem to have fo ftrong an op« 
eration in fayonr of the party, (g) 

If 

.. ^>  

<(g) Scfftt r. ihearman^ a lilac, gjy. In an aQion ot 
trefpafs lor bresj^ing the plaintiff's houfe and feizing 
bis goods, which con fi fled of a quantity of geneva, the 
defendants, who were Cuftom-haufe officers, provcS 
a copt ot record of condeibnation, in the Exchequer^ 
of theiame geneva, aftd the Court, after loleran argu-i 

Sient^ held this conclulive evidence in favour of thtf 
efendantSi and not to be controverted. 
Cooke V. Sholt, 5 71 Rep. ft^g. Trover for fcverai 
pipes of wine : The plaintiff being a wine-merchant, 
had purchafed thefe pipes of one Hicks, which thfe 
deteodams feized for want ot a periait ; and it appear* 
iflg to be a maJicious feixure. the jury gave a vcrdifi 
lor the plaintiff with 150I. damages. The defendant 
had profecutcd this feizurein the Court ofExchequery^ 
and the record oi acquittal was read in evi/lcnce. Thi, 
deieadant inGfted under the circumftance^ (which it is 

unncceflary here to ftatc} that the. permit was out ol 

time. 
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ii ^a3sb(fore obferved^ tbat tbe«g^i|er»i rtfle 
Was, that oo judgment or verdi€t could be giv^ 

. . en 

time, atn} the judge was of tnat opinfon, biit it' being 
fipggefted tfa^t adiffereilt determivatioD kai been Hiadci 

Sihe Court of Excheguer^ he faved the point, with 
>erty to enter a verdl£l ior the deiehdaht iJF it fhouil 
Be adjudged with hiin^ . . >. : 

. The coonlel was proc^edln^ to ^rgue the cauie oa 
the merits, when the Court luggefted a doubt upon an* 
dtber groiind, aind Lord Kehyon hx^ihix he coAiidiviefdi 
the judgment bf acqjiittal m fvm .was ^QncluGve.i^ to 
the queflion of the iilegality of the feizure, and pre* 
chided all reafdning upon tlie conllruClion crt the per- 
mit ; and however he migbt doubt whether the Court 
had pur a true conilru6Hon upon the efifeQ of the in- 
Arument, yet he could not help thinking that the jtidg* 
itleht of acquittal wiis cdnclufif e as to thjs ili^galitf ot 
the feizure wl^ich was the fubjeE): ot the prefem. a^li^^^ 
That it feeroed to be taken tor granted, in Lord Man/1 
field's time, thai a judghient dt condeixinatien in^ retM 
was conclufive between the parties. 

On this the rule was difcharged : but on a fubfe* 
^uent day Leyctfier moved to open the i:ule s^gaiUi flat, 
ing that the ground on which they had before decided^ 
Was not clearly feftlecf, arid therefore he wjfhed to havtf 
an opportunity of arguing it, for thai (here was a dif- 
tinftion as to the elFeft of a judgment of acquittal of 
Condemnation^ in rem the Exchequef" ; the former was 
tiot eonclufive. though the latter was, BuL N, P. 2a^^ 
fiut independently of that queffidn, he obferved, thai 
the cafe had been £aved oh a different point, which was 
flated in the report, namely the cbnftrufiion of the 
permit. Upon this the matter was ordered to ffanrf 
dvcr, and when it cartie on again, Sower fof the plain-* 
tifFcorifined hisobfervation^ to the effeft of th^ judgment 
of acquittaf in the Exchequer, and -prefTeH the other 
fide to confeftt to have the whole matted ffated on th< 
tecord : but this being objefted to, thfCouft, though they 
exprefTed a wi(h that the parries wpuld Cortfent to have 
the queftion refpe6Hng a judgment of acquittal on the 
Record zs it was a point of great importance t faid that 

ai 
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ta in tvtdence againft a^erfon not party 6t 
privy to the record $ there is, hoivever, bnt 
general exception to this rule^ and that is, 
wherever the matter in difpute is a qucftion of 
public right i in this cafei all perfons (landing 
in the fame lituation as the parties, are affe6led 
by it, and it is evidence to fupport or defeat 
the right claimed ; thu) a verdidl finding a 

prefcriptiV^ mbde of tytbing, the right of a city 
©r toll, the right of an eledionof a church-war- 
den, a cuflomary right of common, the liabil- 
ity of a parifh to repair a particular road, a 
-public right of way^ or the like, is evidence 
for or againft the cuftom or right, diough 
neither of the litigating parties are named in, 
or claim under thofe who are parties to the rec- 
ord, 

at prefent they could not go out ot the report which 
confined the queftion to the only point made at the 
trial concerning the cOnftru£lion of the p^ritiit, on 
which no doubt could be entertained, but that the time 
was out wheii the leisure Was niade, arid fo there rfiuft 
be a vcrdift tor the defendant. Rule abfolute* 

In the following cafe, however, a fentence of acquit* 
tal was confidered as cbnclufive. Irt an^ftionofaf- 
fault and battery* the defendant juftified as an officer iii 
the army for difobeying orders, and gave in evidence a 
fentence of si cotincil of war upon a petition againft 
him by the plaint iff, and the petition being difmiffed 
by the fentence, it was holden to beconclufive evidence 
ior the dctendant. Lan$^* Degbcrg^ H. ii. W. id But. 
N. P, 244, 

For the fevei:af in fiances in which a judgment of a 
Court, whether of record or otherwife, fball be admit- 
ted as evidence, and to what extent : See note (r), 

cha^ ii* 
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I (hall cbnclade this part ef the fttbje6t, By 
snenlionJDg one more rule applicable to vif^i 
dWs i and that is, that antif final judgment itf 
entered upon them, they are no evidence of the 
faft having beem legally decided, for if the pof* 
f ca only is produced, il does not appdat that thd 
judgment might not bate been . arretted, or at 
flew trial granted, but the pofltea is good evi- 
dence to ffaew that a trial was had betweeil th^ 
fame parties, fo as to introduce an account of 
what a witnefs, who is (ince dead, fwore at that 
trial, for which purpofe even a nonfuit is evi- 
dence. A verdid on an iffue out of Chance* 
ry, however; is full proof of the hdi it finds,> 
though no judgment U entered upon it, for the 
decree is equal proof that the verdi£); was fatii^:* 
faSory, and Iland^ in force. ' 

Writs ifiiiing out of the Courts at Weftmin- 
fter, are not conudered as records, till returned 
and hied in xhit Court ; whenever, therefore, si 
writ is the gift of the a£Hon, it mull be filed,> 
and a copy of it taken from fh^ record ; inaf« 
as the paity is to have the utmofl: evi* 
dence^ltbe thing is capable of^ for it ctenot be* 
come the gi^^oT aiQ adliou till it is returned ;> 
but when the wmMs Only inducemont to the 
aftibn, the fafik of iw"h;|yitig iflu^d, may b* 
proved by the produflion orifee writ itfelf^ be^ 
caufe, by poffibility it might hot bd^ returned, itr 
which cafe^we have feen it is no record, x^- 

SECT* 




i 35 3 



SECTIOJJ II. 

Of Put lie IVrUings not being Records. 

PyBi^ic iD»tt^rSj not of record, are next to 
hit comiiderca.— Some of thefe refcmbling rec 
pjrds in heiDg confined to one place for pub- 
iic fotisfaaion, the Law fuffcrs the like evi* 
.4ence to be given of them, as is ufuaUy given 
to a Jury of Records, viz. true copies examined 
with :tb€ ori|[inaI j and gives a degree of credit 
tp others when produced, which it docs not to 
a mere private inftrument* 
Of this nature are— 

ift. Proceedings in the Court of 
Chancery, by bill of complaint, which not 
bein^ precedeots of jufticc,but founded on th« 
.cir.cup[iftances of each private cafe, are not 
Gonfidered as furnifliiag a general rule of ac-^ 
tion, and for that reafon are not denominated 
Yecords. 
s^dly, PrQcc^ings in tlie Ecclesiasticai, 

or Admiralty Courts. 

3dly, Tbofe in :Fo.reigm Courts. 

4thly, JnheRioJi Jurisdictions, 

5thly, Afils of State and General Hiftory. 

€thly. Commissions executed on public 
pccafi,ons. 

ythly, Parish Registers. 

8thly, All 
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BUI 10 Chance* 

Soow V. Ptitl. 
ipt, t Sid. tfto. 
Bui. N. P. 



Doe dera Bow< 
ermaa v« Sy. 
bourn, 7 T. 
Rep, a. 



Taylor v. Cole 
cited 7 T. R* 
3, note (a). 



Anfwer. 
Godb. 3ftfi« 



l^cdeAon v* 

Petty, alias 
Speke Canh* 

79. 

Wrotteflcy v. 
Pendifh, 3 P, 
Will, .gs. 



Sthly, All other things which, 4ppfyMf^ M 
/everalper/ons, are in fome degree of a pvbji.i4J 
NArtJRE, as the rolls of Courts Baron, T^r^^ 
riers, and books of public companies aod cor- 
porations^ 

The bill in Chancery, when further proceed* 
ings had been taken on it, was formerly confid-* 
ercd as evidence againft the plaintiflF, of any 
faft ftated in it j but in modera times. Courts, 
properly confidering that moft of the fafts arc 
ffae mere fuggeftion of counfel to extort an 
anfwer from the defendant, have held that it ia 
IK) evidence for any other purpofe, than mere- 
ly to fhew that fuch a bill was in fafik filed, or 
to prove fuch fafts as are the fubjeft of reputa^P. 
tion^and hearfay evidence, as the plaintifiF*s ped- 
igree and the like. 

That the anfwer of a defendant is evidence 
againft the perfon fwearing it, there can be no 
doubt, for if the admiffion of a man is received 
as proof of a fa6l againft him, much more ought 
that eonfegion which he makes on oath ; but 
ftiil it isconfidered as a confeffion only, thougk 
under a higher fan£lion, and therefore is ad* 
mitted in no cafe where a confefBon would not 
be evidence ; for which reafoa the anfwer of an 
infant by his guardian who is fworn to it, is 
not received as evidence againft his rights ; and 
doubts have been entertained how far a feme 
(overt Ihould be prejudiced by her anfwer* 

(*) The 



Z 37 ] 



(h) The eonfequcBce which follows fromthf 
anfwer beidg confidered as an admiffion oniy^ 
is' tbfat the objedton that it was re^ inUr alios 
aifay does not apply as in the cafe of other Ic« 
gal proceedings ; therefore in an a£lion againft 
B. the anfwer of A. his partner, to a bill Qled 
againft him by other creditors^ was admitted as 
evidence of the faf^s {^ated ip it^ as was alfo, 
the voluntary aiHdavit of one man, who was 
jointly interefted with another in an a£lion 
brought againft them both. 

We have before fcen that a copy of the 
whole judgment, and no(: a partial extract of it 
muft be produced to the jury : the reafon oa 
^Jiicb the rule wa^ eftabliflied, applies witlt 
equal force to proceedings in a Court of Equity, 
and indeed every other written inftrumenc. 
The defendant is entitled, in a Court of L^Wj 
to have the whole of his anfwer read, and fo 
far was this rule carried in on^ cafp, that where 
one anfwer had been put in by the defendant, 

{h) Wroitepy v. Btndijh, 3 P. WilL 235. In this 
cafe, where the queftion was, whether the wife (hould 
anfwer jointly with her hufband or not, the Lord Chan« 
cellor faid, ** I do not now give any opinion whether 
the anfwer may be read againft the wife, when difcov- 
crt, or not, but as in all tiine^ heretofore the wife, as 
well as the hufband, has been compelled to anfwer, I 
would not take upon my felt to overthrow what has 
been the confbi|t pra£Uce ;'* but his Lordfhip faid he 
would not compel her to anfwer any thing which might 
fubjeS her tea forfeiture, though the hufband fubmlt- 
ted toafifwer*; 

and 
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#lld mi exceptions liaken to k^ de put ia a fe^* 
pod aolwei^ he was allowed on a{i inforaiatioii 
for perjury to read the fecund anfwer» ia ex« 
piapatioo of ifae general terios ^ the firft« 
When, cheuefore^ aa anfwer is giiicen in cv%* 
detice, (i) the party producing k makes the 

vhole 

(i) In Courts of Equity the prafilce is difierent, tbo 
plaintiff may there fele3 a particular admi (lion, and 
vhen that is read, the defendant is. obliged to prove 
the other fafis fiated in his anfwer by other cvi,dence i 
Thus where to a Bill by Creditors againft an executor 
tor an account, the executor aniwered that iiool. was 
depofited by the teftator in his hands, and that after* 
ivards on making up his amounts with the tefiator^ he 
gave d^ bond for iooqI. and the other loo. was given 
J^im tor his trouble and pains in the te&atoc's bufinefs ; 
though there was no other evidence that ^he iiooU was 
depofited but the executor's own oath, k was held, tha^ 
ivhen an aqfwer was put in iiTue, what was confelled 
and admitted in it need not be proved by the plaintiff^ 
^ut that it behoved the defendant to make out by 
proofs what was infilled on by way of avoidance. Be( 
this was held under this diflin6fion : when the defend* 
ant admitted a fa6^, and inOfled on a i/^i»^^^by 
way of avoidance, iken he ought to prove ike metier in 
his defence ; becaufe it may be probable Cliat he admit- 
ted it out of apprehcnfion that it might be.pioved» and 
therefore fuch admittance ought not to profit him« fo. 
far as to pafs for truth, whatioever he jfays in avoid«- 
ance : but if it had been ont fa8, as if the defendant 
had faid the teftator had given him locI. it cu^ht tafae. 
allowed, iinlefs difproved ; becaufe nothing. oi the faft 
charged is admitted, and the plaintiff may difprove the 
whole fa£l as fworn, if he can do it. And it being ur- 
ged, that here the probability was on the defendant's 
fide, becaufe the teftator did not take a bond'for this 
fum a? for the refidue, the Chancellor faid there was 
feme prefumption in that, but not enough to carry fo 
large a fum without better atteffation. Anony. HilL 

Vac. 



SpariD ▼. Df'ax^p 



WHoid of it evidence for the defendatil; of iht 
fi^9 ftatefd ink; Mi, tlioagh iN^idenee o^ 
tfaore fafty, it k not ccmdtM&vtif fo, btft tini 
flamtiff Inaf contradi^l it by dtb» ovid«iK» i 
te if the jury from the ivBoIe <aroinnftaa<»s <rf 
the cafe fee reafon to believe one part of hi and 
tfei difbelieve another, they may ufe the fame 
difcretion in this inSance, as in every other of 
drawing fact conclnfion, as refulu from all the 
tircumftances taketi together. 

l*hfere is one inftance, hon^ever, in whitfi 2l 
part of An anfivet tnay be read without makinir ^^^^- •y. ch 

^» fc , . • ® •. Bui, N, P. 

ffie wfidic evideftce, and that is wh^r* a pcrfon ^^ 
66bred as a withefs^ has, in an anfw^eri fliei^n 
biimfelf imerefted m the ereta^ of iK^ ddufe ^ 
the part of fhe anfwer which is read for the pur* • 
poft q| rfje6ting bis teflimony^ doea not entitUi 
him to have any other part read, and thi^ for 
tiie^ beft .4>f all poffible teafoiOLS, viz. that by 

f^dc, tyoy. per Cowptf than. Gilb, Law Ei;» 5a. jf 
bavte been partieulax^ in extra3iiig the whole of this 
caie, becaafe perhaps no other better Ihews*th€ dift'inc- 
lion between the rules oi evidence in the common Law 
Coorts^ aikid thafe pofleffing an equitable jurifdiSion. 
In a Court oi Law, it would have been faid, as was 
w^ed in this cafe, thalt " If d. man was fo honeft as to 
char^bimfelf when lie might roundly have denized it, 
and no Ufiimoriy c§uld have appeared^ he ought to ob- 
tain credit when he fwears in his own difcharge." My 
habits of thinking and legal nottbns, having been fofip- 
^ in Courts of La w» may perhaps have given mean 
unfair prejiidice in favour of tbeir rules ; but I do' 
confeis th^Mi^ to me they appear, in this particular at 
leaft,. moft confonant to reafon and j.uilice.. 

doing 
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feafe, GUb* 
Law £v« £%» 



Smith V. Oor* 
don, 3 Mod. 
36. 



Gilb. Law Ev- 
67. 



Rex Vt M<Mrrit 



Depoiitiont. 



Iflmog (o^ the very purpore for wbieh it wal 
produced, would be defeated, and he waold be 
giving his leflimo&y in the anfirer at the titne 
that it appeared, that all evidence frl)m him 
Was inadmiffible. 

Similar to an anfwer is an affidavit of ^ mail 
in the courf(b of a caufe ; but a voluntary ^^« 
davit, or one not made in the courfe of a ju* 
dicial proceeding, as for inftancet one made by 
the vendor of an eftate before a Mf^^^ i^ 
Chancery, ta fatisfy the purchafer that the ef- 
tate Yvas free from incumbranocs, oannot be 
proved without producing the original and if 
meant to be relied on as a rcprefentatton upod 
oath, muft be proved alfo to be fworn i for if 
only the hand-writing is provedj it has tio fur- 
ther effed: than an admifllon in a note or lettei^»> 
whereas the anfwer in Chancery always being 
on oath, it is in all civil cafes taken to have beeh 
fworn without further proof than copies of the 

proceedings in the caufe ; and even on an in- 
diflment for perjury, proof of the handwrittngf 
of the mailer before whom it purports, to be 
fworn, and of the defendant himfelf, has beea 
held fufficient evidence of the admioiftrauon of 
the oath. 

^ The next kind of proceedings which gener- 
ally come from the Court of Chancery are the 
.depofitions of witneffes. 'Thcfe'afe riot receiv- 
ed 
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tcl on the fame prioeiple as the rafifirer, n^^€^ 
ly^s an admiffion of the party» but as the next 
heft evidence in the room of (ome othcrj which - 
his adverfary has been deprived of ; and tbeie- 
fore It i«, that in no cafe where a wltnefs is liv- 
ing and to be found (*), flhall his dcpofition be ^^\^^^' 
read as evidence of the fafis depofed to, or for 
any other purpofe than to confront and contra- 
di& him. But when it is proved that the wit- 
nefs is dead, or that he cannot be found after Bwfon ». ou 

tve, 8 Stn 9to* 

the moft diligent fearch» or, as has been faid, coab. 316. 

*• . r VtdeLuitreU. 

has fallen fidk by the way (I)^ the depofittoa of cory, i Mod. 

fQCh Wltnefs fliaU be admitted in evidejsce i for. 

though a private examinaticm does not give 

that Gitii^dioa to the mind, which a public 

one bfifore.a judge and jury does, it is never* 

Aelefs the teprefcntation of the witnefs under 

the faa^on of m oath, and when it is impofli* 

[k) In Tiiiys cafe, the witnets after examination be- 
came interefled, and was a party in the caufe, and 
Trevor C. J. at firil thought that bis depofition might 
be read ; but Tracy and Blencoe being ot a contrary 
opi nion, Tracy went to the King's Bench to alk the 
dpini pn of that Court, -and C. J. Hoh thinking that it 
was not evidence, Trevor agreed. Vidcctiam Safer 
y. Lord Fairfax, 1 Stra. toi. In Kin/man v. Crooke^ 

a Lord Raym. 1166, the witnefs had been examined in 
Chancery, and there referred to a written account. 
H^ aherwards became blind, and on a trial at Law 
his dcpofition was read, and he called to give parol ev. 
idence in fupport oi it. 

(/} Though a good ground for poftponing the trial, 
this would hardly now be confidered a$ iufHcient to 
make the dcppfuion evidence. 

H blc 
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jVnfon V. Wil- 
/ony Dougl, 

Coker v. Fare- 
well, s P. 



Dcpofiti'dfis- in 
other Courts. 



Wc fot the party to produce the tvitncfs, it 
would be hard to deprive hiift of this next bcfk 
evidence. £yen depositions before Commif- 
fioners of Bankruptcy, when recorded accord* 
ing to the direftions of 5 Geo. 2^ c, 30, have 
after the death of a witnefs been admitted Co be 
read ; as has alfo the evidence which a witnefs 
gave on a former trial, after a foui^dation ha» 
been I^id for it, by the produltlon of the pof- 
teaw 

Itfometimes happei^s that when wkneffes are 
refident abroad, or about to leave the kingdom, 
depofitions are taken by the confent of the par- 
ties in a caufe ;. in this cafe, the party who 
means to read flicb depofitions, fitoUld be pre* 
pared at the triaFto fhew that the witnefs is not 
within the reach of the |)roceft of the Gourl. 

While on the fubjieft i^f depofitiotis, it may 
not be improper to mentfon^ thofe taken by 
Magiftrates under the ftatutes 1 and 2 Ph.' and 
M, c. 13, and 2 and^ Ph. and M. c. 10. ^ By 
*he firft of thofe ftatutes it is enafted, " That 
juftices of the peace^ or one of them, when a 
prifoneris brought before them for manflaugh- 
ter or felony, before any bailment or msiinprife^' 
flialt take the examination of the prifoner, and 
information of them that bring him, of the fa& 
and circumftances thereof;, and the (ame, or. as 
much thereof as (halt be material to prove tfe^ 
felony, Ihall put in writing, &c/* The. pro*- 
vifions of this ftatute^ relative to cafes where 

the 
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rbe pgrQr i$ admitted to bail, are bf fhe other 
ftatute extended to thofe wbeje he JixAl be 
(Committed to prifoQ. Oa thefe i^atutes it baa 
tieen boldea ; that if in a cafe cff felony one 
magiftrate takes the depoGtion on oath of any 
pcrli>Q inth^ prefeqce of the prifoner, whether 
ihQ party wounded^oieveoanaccoixipiice; and 
tbedepoaeQt dies before the trials the depofi- 
tioosmay.be read in evidence ; but if the prif* 
oaer be Qot prefent at the time of the examiaa* 
liont'^^it eanoot be read as a depofitton taken on 
oath, tbougb in cafes where a party wounded 
waslapprelienfive of, or. in imminent danger of 
doith, it may \>e received as his dying declara- 
tioi^. This a€l: of parliament only extends to 
cafes of felony, and therefore fuch examiuation 
cannot be read on an information for a libel. 

In like manner depoficions taken before a 
coroner, may, in cafe of the death, or abfence 
beyoTMl fea, ef the witi^ffcs, be ufed on a trial 

for murder, (m) 

•^ ^ It 

(m) In the King againft Raven fione^ 5 T, .R^p^ 373. 

lh^ court pf King's Beriqh held, that where a pregnant 

woman died aher examination, but before ah order ot 

filiation, fuch examination taken Under the Srat. 6 G. 

;a c: 31. was admiffible evidence on an application to 

the Q.uarter Seffiohs to make an order ot filiation on 

Xht putative Tather ; and that, il ^iiot contradifted, it 

ovght to be confidered ak cionclufiye. But in the cafe 

o\ Rex V. ErifwelU^ T, Rep. yoj, where two juftices 

had taken the examination of a pauper relative to his 

»fettitm«iiti bat did* not reihove him ihereoh, and he 

aherwardt became infane, the Judges ot the Court oi 

King!s Bench were equally divided i.n the queflion, 

whether 
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Ic iv^aa before obferired that a verdift could 

not to general be given m evidence agamft a 

man who was not a party to the canfc^ and 

therefore had no poiwr to cro&^examine the 

co"Snurof'' wimcffes. This rule applies equally . to tha 

HtiV^frVa. ^*^^ ^^ dqjofitidns, which arc, as to a ftranger 

to the caufe^ mere ex parte examinations ; and 
the coaverfe of the propofition; namely, that a 
man who is not bound by the depoficions^ Chalt 
not avail himfelf of them, apptie^ with ftiU 
greater force i for if this were allowed/he might 
ufc all thofe which made for htm } and thofe 
of a contrary defcription could not he iifed a« 
againft hioi^ becaofe he had no power to €tofa<^ 
examine the witncfles. 

Another general rule, applicable to all pto* 

ceedings in Courts of £quity, is that, in or d^ 

to give in evidence an anfwer> dcpofittoas, af- 

GUb. Uw Ev« fidavtts, or any other interlocutory proceeding 

^^ in a caufe, a foundation muft firft be kid by 

whether two other jullices could remove his fainity on 
that examination. The opinions of the Judges in this 
cafe» not only on the point before the dourt, bat alfo 
as to hearfay evidence in general, are top valuable to 
be omitted or abridged, and therefore are printed at 
length in Appendix, No. I. 

Another cafe fomething fimilar in itscircnmftance^, 
has fince qome before the Court \ the pauper having 
been examined and removed by two Juflices, after no- 
tice of appeal, and before the trial of it, abfconded, and 
could not be found ; nevertbelefs the Court held th^t 
' the refpondents could not read his examination on the 
'bearmgoi the appeal. RtK v, JSfuncham Courtuif^ 

proof 
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proaf of at) the former ftages of it ; as the biH ^ 
to make way iot the aniver,' the bill and anrirer^ t! jooct 164. 
or (rhat thedefeDdaot was in contempt, as the 65. ' 
foundation far the depefitions^ and fo on; o« 
tberwife, two inconveniences irould follow ; 
firft, that the whde context aod bearii^of the 
evidence would not appear; feeondty, that: 
the Court could- not fee whether it was a regu'' 
Jar proceeding I and if not, then the anfwer or 
depofiuoni woold hare only the tScGk of a 
mere vokmtary affidavit^ which, if made by. a 
fira^9^r,tpQold noc be received as any evidence 
at^l/b^caufe thert the party wo^d have no 
opporiunityof crofs e»mination $ and if by 
the party, then only under Ithe circumftaoces 
and iiianner before ftated. 

In order farther to explain what h before 
bid, as i0. the iie<if flity^ of the proceedings being 
reguUr^ to make the defkofiuons evidence*, it 
may be peceuary here to mention that the dif- 
tin^on which has been taken in the books, as 
to the regularity or proceedmga is thi;i,~>if the Mi<ii<iii<«oa> t 
bill beidifmi£red becauie the plain tifip is irrc^u-* * ''^ 
lar in his proceeding, as where a devifcc on a 
fuit commenced by his devifor, bringis a bill of 
levivori and fcveral depofitions are taken, and 
then the caufi? on hcarii^ is difmiffcd, becaufe 
a d^viiCcc daiming as a purchafcr, and not by 
repreCentifitidn, cannot bring a bill of revivor ; s«iith..VeaU, 
in this cafc^the depofitions can «.cver be read \^ ^• 
in any other caufe, bccaufc there was no caufc 

regularly 
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regularly before the Cojar^ ; bat if a caufeiyr^ 
QQce properly before the Coartj^ though the biU 
was dirmiiled becaufe it was not a matter fit 
for Equity to decree, the depol^tions mill be 
evidence. 

We b^ivje before feea that even a judgment 
when deftroyed» may be proved by feeondary 
evidence ; this rule applies univerfally to al| 
fpeqies of evidence, and^.thereforej, where itap* 
peared from the evidence of the proper olScer, 
that the oSce had been fearched» and the bill 
Gpuld not be found, the anfwer was permitted 
to be read without it, Xo ancient depofitiona 
have been received as evidence without bill or 
anfwer i but to entitle a party to deviate fo 
much from a general rule, they ought certainly 
either to be fortified by great length of (ime, or 
elfe fome other reafonablc evidence be given^ 
that the bill had beeu once there, and in what 
way it had b^n loft. 

The decree is evidence on the fame princifrfe 
as a judgment in a Court of Law, and fubjed 
to the like rales, viz. 4bat where it refpeifta 
private property or individuals, it is only evi- 
dence againil parties to the fuit, or others 
claiming through them ; but when the quef- 
tion is of a public nature, it is then evidence a« 
gainii; all perfons ftanding in a fimilar fituation 
with the parties to it. 

Whilfe the decree remains in paper;it cannot 
be read in evidence without alfoproviog copies 

of 
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df the bill and atifwer, unlefs they are recited 
at length in it : but when it is under the feal of^ 
the Court, and inrotled^ it i» of itfelf evidence j 
and the oppolite party may ibew that the point 
in iffue in that fnit ivas different from that he- 
fore the Court, (n) 

Of the fame authority as Anfw^ers^ Depofi* 
tions, (c) and Decrees of the Courts of Equity^ 
are the depositions^ anfi^ers to libels, and fen- 
tences in the Ecclefiaftical nnd Admiraliy Courfsi 
on a queftion arifing within their refpeflive ju« 
.ifdiaions. 

Therefore^ probate of a will of perfonalf prop^ 
e^ty, letters of admini (Iration, or a fentence 
in a matrimonial caufe in the one Court, or an 
adjudication of jp^ixe, &c. in the other, are 
evidence of the rights of the paities. The 
i^;ht tp. perfonal property, under a will, can be 

{n) In the cafe ot Wkitler and Lowth, Guifdhali,^ 
Ann* (Com^ Dig* Ev* c, ij it was held by Trevor C. 
J, that if the bill and anfwer were recited in the decre. 
tal order, it was fuffieient ; but if only fo much is re- 
cited as is deemed neceffary to introduce the decretal 
part, ^h^ bill and anfwer muft be proved. DougL 579. 
And doubts have been entertained whether the decree 
nader feai» which does not flate the biU and an/we^ 
can.be rea4, without a foundation being laid for it by 
evidence of thofe proceedings. Vide TroweUw^Cafite^ 

{o) In ^Mildtnay v. Mildmay, a doubt was made 
whether depofitibns in the Spiritual Courts were ad- 
miffibiei ii is clear they are not, when taken in any 
caufe not wiihia their jurifdidion, but where they have 
jorifdidion^ ther^ feems no objeftion. Vijde Gilb^ 
Law Ev^ 6j.' 

proved 
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*«*• ♦; t«fcA* ftroVed fey no other evidence than the ptobatci^ 

matt of Nttd* '^ '^ '- 

|erfeii,4T. ^qJ while that cxifts, no perfon whatever can 
^•l''*"''*^*** be permitted to fliew that it was improperly 
fSS''' '*****• granted^ or after it is repealed to avoid apy 
9^^%It, p3»ynicnt which has been made under it : But 
^y».4os* it may be fhewn that the feal to the probate was 

forged, or that letters of adminiftration have 

been repealed, to prevent * any right being 

claimed under them, for that does not contra* 

Aid* vert the judgittent of the Ecclefiaftical Court; 

but fiiews that no fuch judgment exifts. So 
too, where an inferior Court grants probate, it 
may be proved that the tellatdr left bona nota- 
bilia, for that (hews that the Ecclefiaftical 
Court had no juriCdiaion, and confequently* 
that the whole is void, as being coi^am nonju^ 
dice, (p) 

From what has already been faid it may be 
eoUeded that the probate of a will cannot be 
received as evidence for any purpofe,ili aquef* 
tion concerning lands j for as to that they have 
hojarifdidlon. 

The judgment, or a fentence of a Foreign 

Court is received in our Courts, as evidence of 

the right it eftablilhes, or the fa^ direaiy 

pw Zpt, c. f<^«nd by it! Indeed, when the party who 

.M H. iiac claims the benefit of it applies to our Courts to 

enforce it, and voluntarily fubmits it to their 

{p) See further as to thcfc fentenccs, chap. ii. note (r) 

j urifdidion» 
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jariRli&ioti^ they treat it not; as obligatory to 
the extent to which it would be in the country 
where it i^as pronounced^ nor to the extent to 
which by our Liaw fentenceis and judgments 
are ; and therefore though in an aftion upon a 
foreign judgment^ the judgment is prima facie 
evidence of the debt, it is not conclufively fo ; 
but our Courts will examine into it^ and for 
that purpofe, receive evidence of what the law 
of the foreign (late is, and whether the judg- 
ment is Warranted by that law. In all other 
Cafes^our Courts give etitire faith and credit to 
the (ententes of Iforeign Courts, and confider 
them as conclufive : Therefore, if, on a libel a* 
gainft a (hip, any queflion arifes on the Law 
&/ Nations, and a foreign Court of Admiralty> 
a^ng on that Law^ adjudges a (hip to be a 
lawful prize, for breach of neutrality, being eo^- 
emies^ property, or othei fa£t, which by theLiaw 
of ixations is cauie of forfeiture, the feutence is 
complete, and conclulive evidence of the faff an 
which it is founded againft all the world i and 
if they ftate the evidence from which they drew 
thecondufiouj no Court in this country can 
take into their codfideration, whether fuch con^ 
olufion was right or otherwife. In this cafet 
h0wev^r» the adjudication is only evidence of 
the c^nelufion on which the condemnation is 
foi|pd«4» fuch as the property belonging to an 
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eticffjyj or the like, and not of the faSfs ftate^ 
by way of evidence. 
Alfo if a foreign Court of Admiralty condemni 
a {hip as lawful prize without affigningany Caufe, 
it is evidence that fhe was not neutral : but if 
the Foreign Court flate the faflts, on which they 
found their condemnation, and it appears from 
thofe fa£ls, and alfo froini the conclufion they 
have drawn, that the condemnation was not for 
any violation of the Law of Nations j but for 
not complying With fome arbitrary regulation; 
cf their own ; as where a belligerent Rate, hav- 
ing made certain ordinances which had fltft 
been affented ta by a neutral ftat^ feized a 
ftip belonging to fuch ftate, artd7«eclared htt 
prize, becaufe fhe had not na;vigated according 
to thofe ordinanc^sy the fentence is: void alto- 
getter^ and of no force in any Court of Juftice. 
In like maiintr,.a» it is neceffary that thtfubje^ 
Chould be within their jurifdiftion, it is alfo ne- 
eeffary that the Cwr/ itfelf fliould be one regu- 
liarly eftabliChed, and acknowledged by the law 
of nation v*^^ "^* * °^^^® arbitrary inftitution^ 
wherefore a condemnation before the Conful 
of one country rcfident in another, was confid-* 
0jred as a mere nullity^ 

' The proof of thcfe procfeedings ha^ general- 
ly been by copies uncfer the feal of the Court 
in which they were ; there feems no objeaion 
to the feal of a Court afiliog on the Law pf Na- 
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lUms^ being received as evidence of Ufelf, but 
on pirinciples it ihould feeai that to prove tjbie 
-fcal of a mere municipal Gourt| fome evidenjcc 

ibould be given of its authenticity, {a) 

Judgmtnts 

fq} It was held in an anonymoas cafe. 9 Mod^ ^, 
that an exemplification ol the proceedings of a Court 
in Holland, under the feal of the Jlates^ was fufficient 
evidence without further proof ; but this, I conceive, 
is not an authority to Ihew that the feal o\ the Court 
in thft country, afting on its own Uws, woiild have 
been fufHcient. and the cafe of Swinertonv, Goddard, 
therein cited, feems to warrant the diftitraion ; for it 
was there Aeld, on appeal to the Houfe of Lords, that an 
exemplification of a judgment ol the ,Court of King's 
Bench in England, which ffor aught appearing to the 
4:ontrary. was under the fe&l of tha^e Court) was not fuf- 
ficient evidence of the judgment before the Court vt 
Seffion in Scotland. It is true, that the diftinaion 
4aken bjr.the Court was> that in the one c?fe the recoid 
was the direft matter in iffue^ and in the other but in. 
dacement. But, in addition to this, it may be obferv, 
ed, that the public feal of ontfiatt is noatter ol notori, 
cty, an,d may be taken notice pf by ^jwiher^,as part ot 
.the law .of nations ackri9wk4ged by all ; but when on- 
ly the f<5at pf a foreign CoMt is tftut to ihe t:opy, ' it 
fliouW feem thjsit fome. evidence Aouldbc*giy<^ bi that 
feal,<bding what it puTRorUAOifce; for the Qonrts of 
Eng/^d cannot judicially. take optipeol the lam df 
j^her ccuntrvus, and therefore, wh*ie a- cftmraa is ta 
>^if19I^r^^4,^<;oxding toiheUws ol the.xowmry ia 
which it was made, witnefles are e^amio^ed to. prov© 
.wIwt.thofc laws are. 1 B. Wiil. 43,1. A di#iriaida 
has loizg prevailed between, piublk. mt pfivare ieai« ; 
^^fir/|^0^9^e ot the fu^erior Courts xxh. this counrry], 
are ppp^derpd, as.iA. obferved^abpyip, as pan oi thfe law 
oftoexQuutfy,.aod.thej:^Cc^Kje..^i:.« jtt^^^ taketi no- 
t;ce ofhy Its iu4ges;. but >he k^\ gt a^pri.vaie Court, ©r 
private individual fhould be proved by e vide nee,- f iii^/- 
Gtlb.Law Sv. ao. In Moi/es v. Thornton, 8 y. Rep. 
303, It was held that the bare produSion ol an inftru^ 

menr. 
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HobcrUt Ex. 
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or other infarior Court ^ ctoagh not Ntmtk^ 
arc alfoeirtdence. In cafes, however, where it 

la 

hars been requifite to prove their prdcee<9iagSs» 
f he general pradice has been' to prodttce the 
book: (:ontaiDing the original tninqte$j^ a^ iifell 
thofe previotis to iYnt judgment^ a$ th^ j^dg* 
ttient, itfelf ffor in the cafe of all inferior jtirif- 
diCHona, whether eCcleliaftical or civil, ft muft 
be fhei^ that the proceedings ar^ regular,) and 
as it is pot ufaal tQ draw np fuch judgments in 
form, this evidence has been hcW fufficient to 
fupport an aClion on the judgment. 

Having, when fpcakfag df lite ' diflffeVctit 
Courts individually, tint flfghtly sientioned tfee 
cafes in which judgments or fcrit*nceS of thofe 
Courts woqid he evidence, I fbatl m^ proceed 



niexUt purporttng to be a diji^otiu nWderthefealpf the 
Uoivcrfity of St« Andrews- \f as not fafficieot ; but in 
the c^ho{ Doe demWoodmafsy. Ma/on. t Efp. Caf. 
a* P* £5* the ieal of the Corporation of LbndOti was 
held to prove 4tfelf. FrjKHn what is faid by the Court 
in Moi/is V. Thornton^ it may be colle^ed that the 
like evidence wouM not be fufficient oi the feals of* o- 
ther £p§li(h corpofatio&s, and there appears good rea* 
fon for making a diftindion between them and that oi 
the Corporation of London ; its privileges &ave been 
iP^firm^d by Parliament, 9nd its feals is fo pominon as 
to be known to almoif every n^an. Letters of Admin- 
iflration under the feal of the Prerogative Court of 
pameriniry, prove Jbemfelves ip a cvih refpettng 
perfonal property, Kcmptpn v. frqfi^ Caf. Temp. 

* to 



to €tA\t& into one vtcir tbe/g^ocr^l rules which 
tre applicahle to ^« 

The judgment, fentence, or decree of the y^ u %• 
fame Couift, or of ooc f^ir4P«rr/«/ jurifdi&iooi a/- 
r^£if^ llpOA the poiut, may be pleaded ai a bar» 
orgiv^n 1(1 evidence a$ concfu^ve. between the 
Jaoap piarties upoj^ tfye Jam wftUr dirc£Uy ia ^^^^{^ ^ 
quel^ioD ; therefore, wrhere A. brought «n. ^^ ■'^ ?V"? 
tiojQi pF fr^V4r^ to rcQOve^ perfonal prpperty, , 
anc) a verdi6t iv;f3 given aga)n(i h^ni oo the 
merits, this. verdi& wa$, held to be ctnfslufive 
evidence ^n 2|n a6^a of affi^mf^t for money 
had ^nd received, between the fan^e parties, tp 
recover the tnoney pjoduce^ by tbp goods % 
for though «i diflFereot /orm of ai^ioQ» it was dill 
oqe in the/am degree % it wa^ the (ame quef*- 
tion ofproperty, and the judgment lyas direct- 
ly oj?TO the point y but in real adlions, a judg- Ferrer's c«£s* 
meilit iti one aciton does not oper^ite af a bi^r 
to ainother of ^ bij^er nature^, than that in which 
it was given. 

In like manner^ a jadgmeAt of a Court of ^J*^*"^. 
exflufive jurifdi&ion dire3ly upon the potnr^ is 
conclujfve npon the fanrie matter between tbfi 
AlQie; pa;ti^ coming inadenUlly in quef* 
tion in another Court for a different our- . 
ppfe. . ^ut neither the judgme^t of a concur* 
rent or exdufive jarifdiftton is evidence of any 
matter ' which came collaterally in queftiPn^ 
though within their jurifdidion % not of any 

matter 
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IBattf r UeidtutaUy (ogni^aile j nor of any miU 

ttt to ht inferred h^ argument fron» the judg- 
jnene. 

Jt^^ments^ that are merely oh qiwftions of 

property, are, as was elfewhere obferved, evi-t 

iDte i6« ^taot only between the patties, or thofe claim - 

ing under then ^ bm thoTe iq the Ecclcfiafti- 
Vide 4 Co. ^* Courts, on matrimonial caufes, are evidence 
i^e'fc? ^gainft third pcrfons. In thefc cafes, never- 
T^i«J! ^" *^*^*^» * ftr^oger is always ^t Uberty to fliew 

that fiich judgment, fentcnce or decree, was oh,, 
ttined by fraud and collufion between the par- 
ties to If J for fraud is an extrinCc colUteral 

«a, which vitiates the moft folemn proceedings 
of Courts of JuRic^, and though itjs not per- 
mitted to (hew that a Court was miftakeu, ie 
may be Aewn that it was mi/fed ; but tfie par- 
ties to them are not permitted to avai^ them- 
felvcs of their own fraud, (r^ 

When 

towing decifions fa^v^ taken place : 

lfaqueftionoflegitipiacyarifew<:,V<f«W/jr upon a 

I^IT * r' ^^'^^' * ''"'~« «* «"llih, or one in 
zJTr °^! """^* '" '^ EeclefiafticaJ Court, ia ' 

have acquiefced m the fentcnce, and all claiming ua. 

tl.^'al^^"!' ^' "** ^' ''«'°« °»>"«d. C. libel- 
ed agamft the wife on a precontraQ. which the Spi,- 
«ua Court enk,rced; and B. and C. afterwards ma^ri- 
ed. l,v.og the firftbuB,and,-and had a fon. who brought 
an ejeQnu?nt, and nude out bit title as heir to his 

grandfather ; 



.Whtn ^ny pkhiic meafttn h^s httik addptecl Aaf©fSuit& 
hy the government of this country, it is ufual 

to 

^Fan<}(at|ier ; ahd it was ..held that the lacitQace wat 
€onclufive evidence ot his legitimacy (Bunting's Cafc^ 
4 Cc 2^ \) and in like manner, where two perfons had 
i^arried within the age of coolent^ and the Ecclefiafii?^ 
cal Court pipnounced a (entenee of divorce on that 
ground, this fentence was held conclufive of that fafl, 
a#.againft the children of the marrii^e, and deftroyed 
their legitimacy, ^^<«ii'j Cj/i, 7 C^. 41,/. So a fen* 
tence in a caufe oijaSitation^ has been held concluQve 
eyidenceagainfttlte iffuein aQ eje£lment, Jon^u v. 
Bow^ Carth. 225. And where an a6lion han beepi 
brought upon a contraEl oi marriage, or for adultery 
with the plaiotiflF's wife, a fentence in the £cclefiafii- 
cal Court againft the contrafl 10 the one c9i{Q^ (Dacojia 
▼. Villa Heat^ 2 Stra» 961 .V or declaring the luppof* 
ed wife free in «^ja£litation caufe in the other, fClcvocs 
V, Bathurji^ a Stra. 960.^ is conclufive evidence* 

So a fentence at expallion tmappealed irom giveiii 
in evidence on an indi£lment for aiTaultiDg a fellow- 
commoner of Queen's College^ Cambridge* by tuf n^ 
ing hiaiF out of the gardens, is conclufive for the defend- 
ant and eonfequently evidence on the part of the profe- 
cutor to prove the irregularity of the fet\tence is inad^ 
miffible (Rbx v. Grundtrt^ Cewp. 3 15 J And a con- 
virion before a magiflrate, having competent juriit 
difiion, is, tilt quaihed or revcrfed, conclufive, evi- 
ddnce in favour of the juflice in an ^iftion againft l^m 
tor falfe imprifonment* (SiricAUnd v. Ward^ Wiuh 
chtfitr Summer Affizes^ 1757, cor. Yatcs^ y. 7 T. Rep^ 
633, note.} ^ ' .' . 

' In all thefe cafes the parties to the fuin \yere parties 
tothe fentence or convr6lion, or had acquiefeed un- 
iler it, or claimed under thofe who ftood in that fi.tua<* 
tion ; and im the fame reafon in the Cc\fe of the Duch^ 



* tliif ctft vira* before the. ftatate %% JQ« s« c. 3. by the 1 3th feq. of 
«4ibh ftitnte, it It enafied, that no fiiit fball be bad rn the Ecclcfiaftical 
Court, to compel a celebration ol marriage, by reafon of any contraft. 
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to annbance foch meafure to the pUMk {)iy 
ibeans of a gazette^ which is publiflied under 

the 

^ofKingJlon^tird Apjley confidered th^ ieritehcc 
of the Ecclcfiafti<Al Court declaring her free froni Mr. 
^arwy, tobcfo conclufive'againft thfc heir ait Uw, 
and next oiF kiii of the Duke, as to be pleadable in bar 
to a bill brought by them to fct arid<* his wilf on the 
ground of fraud iti the Dachefs, iri impdring HirfcH 
upon him as a fihgle woman {Ankb(. 7^6 ;) fbbt whea 
ih^ fahie fcntence was offered as conelufive evideitice a- 
gainftthecbargcbf bigamy, the Houfe of Lord^ held 
that it was not fo ; firfl becairfe the King Was xio party 
to the firft fuit, nt>t could become fo ; &nd fecbndly, be- 
caufethe Ecclefiaftical Court had no judicial cogniz* 
atice of crimei ; vide 1 1 State Tr. «6i , In like roan-^, 
her in Prudkam v. Pkiilips^ (cited AmtL'}62, and fcv-' 
ctal times in the Duchefs of King/Ion's cafe) it was. 
hfeld that a feiitehce in the Ecclefiaftical Court annull- 
ing a marriage might be avoided by third j^rfons ofl 
account of fraud and collufioh in the parties, though 
the parties thernfelves wefte eflopped from (hewing 
their bwn fraud. So though ajudgmeat ot'oufter a« 
gainft one corporator is admiifible againft another de-» 
tiving title through him, it is not conelufive. Rex v. 

Grimes, 5 Burr, fi^gtt. 

But in an a61ion againft Mr. Harvey, by a creditor 
of his Tup po fed wife (they living, leparatej he fhewed 
a fem^nce in a caqf^s of ja£litation declaring againft the 
marriage, and that not being impeached by the credi- 
tor, was confidered as conelufive evidence againft the 
marriage, ttiougfa it was afterwards reverfcd on appeal* 
Vide 1 1 State Tr. 235. 

In cafes where every perfon has an opportunity of 
coming into Court, and being made a party to the (ttit, 
as in all proceedings in f^^) and probate of wills, the 
fentence or grant of probate binds att perjimst and 
tione can be permitted to impeach the proceedings in^ 
another fuit, when it comes incidentally in queftion. 
Vide II 5/ii/^ 7>. ai8, 222, 

The reader, who wiibes ior iortber ififorsnatloil on 

fhii 
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nth fan&ion and eontrool of government ; and ^^i ^^ ^^^^ b 
dfany aStjfftaU fo announced, this gazette is 
of itfclf fufficicpt evidenoci tht King* s Pr^Ia^ 
mations^ aidreffes from tt^e people to the Ciown» 
and t)ie like^ may be proved in this rsMOitt 
yrMhput ^ r produ^ion of the proclamation, or 
addrefe. itfelf, for thefe being matters of poUic 
p^tpric^y*^! communicated to the public in a 
known prefaibed form, (be law pays fucb at* 
tention to the eftabliibed rules of office>as not 
to'^a]l for higher evidence than that to which 
all inaiiikitad look for information on the fob- 
\^ For the &m& te^bn^ pro^lamsthns,^ and t- 

the articJis ^f war,^ as printed by the King's «*6. 
pnqter, 9^re received as fuSicient evideiice of Rex v/wkh* 
liieBi.^ 'And tb^ Regifter of the^Navy QfEcOiS Rep. 441.^ 
with proof pf the method; there afed, tp i:eturn bqi. n^ p. 
all perfons dead with the marjk DJ^ is (ufficient *^* 4. 
evidence of death i . as is. the daily book^of a ic"£«ch)**^ 
public pnfon, to prove the time of a prifoner's ^^' *^^' 
Jifcbarge r or the log-book of a man of war, to mfraeii v. 

• ; «. / ' ft Jowctt,iEfp. 

'fto^^ wii^ a mtp became part ot her con* Caf. 417. 

M^^K^^f ^ifi^KXf ^^^ fince tr^nfaftcd, of Hiaory. ' 
which no perfqn can give teftimony, may be 
»f!^^JE4i: Vv'^^^^^ biftories of the times in 

this intricate and important fubJeCl, will find many 

othej, cafes cofleded inahe. DucAeJl af Kingfien*^ , 

^it^mS^i^c Trials ^vqL t%^ Ambl.yi^^ and Nolan's 

Stra. 960, note 1, and much learning in the reports of 

ltaffvl^sal.l^L)Ees rqferred t(H ai^te. - ' 

.-a.t.:.; K ' which 



Neafe v, 1^ ry 
ciied Salk.svi, 



5ta1ner w, 
ibid* 



Surveys- and' 
Inquifitioai* 
Hob. i8t. 






Tucker y. 
Puke of BeMc 
int. A Buxr, 



C 5« 1 

wBfch thejr were tranfa^ed ; as where a deed 
Was prodaced^ ptrrporting to be tnade Iti the 
reign crfPhiKp and Mary^ it was permitted tcr 
ibe other party to (hew hf aitcteitt chronicles^ 
fhiit King Fhflip'did not t^e the ftile in the 
deedy at the time ft purported to hh nkadcfj; ktiA 
conPrquently, that rt was not an antHecitic iiot- 
ftrument ; bat whxire s particular ciikftdm* t^me 
ki queftion, Gambden's Britannia was not 
pernncted to be read in evidence. ' ' 

Surv^s, taken on pubKc occafiotii^ are ftlfty 
evidence to a(bertaito the rights of isdi^dtials 
not learned in them t thus doomftfay-bodk^ 
wbiqh was a forvey of the King's lands^ ^ade 
in the time of WiUiani the Cenqu$ror^ iis tbir 
0n\y evidence to prove whether a matior it 
heldin ancient demefne, that is^ whether it ^ma 
part of the foccage tenure rn the hands oF£d* 
ward the Cotffcflbr, or not ^ and fo high is the 
credit'oftbis book, that the infpedion is made 
by the Court* ' So if a queflion arife as to the 
extent of the Ports, there lies in the Excbe^- 
quer» particular furvey which afcer tains it ';f 
and in many inflances, where ai- eonnniffion 
has been .eofifined to a particular pikce, it hns 
%eei^ received as admifiSfble evidence V a^ wllere* 
,aj;Qmmi|0^oo:. ilTijcd out ofthe JExche^ufri^ 
"the vtign o£ Qiieeu £Hzabetb, ^ireStttg ooiti> 
.mi|Bonerstp enquire whether a prior W2^s fei^ 
ed of certain lands^ias parMl fif » matior^^lMld 

whether. 



J 
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mht^tx^ after the diflblatioa of the priories^ 
tlia crown Was feized. with diredions to futn* 
oion ^ jury^ an inquifition taken under it, and 
thodepoiitions of the witnefles were held to be 
admiilibli;^ though hot concltifive evidence of 

the fa^ In like manner an inquifition taken 

' * ' ' ., * . .. 

in the time of the Commonweakh, by order of 
the then exifting Government, to afcertain the 
extent of lands belonging to the Prebend of the 
inoorof St. Paul's, was received againft a per- 
Don claiming under them as evidence of the ex- 
tent of their rights ; and that taken under the 
direfliqnof the houfe of Commons in the year 
^7iPi ^^ conclufive evidence of the tenure and 
fees of the different offices noticed in it. And 
even when the commilfion has been lo({^ the 
jfuryey taken under it has been allowed as eti« 
dence. Thefe^ and many other cafesof aiim. 
ilar nature, have proceeded' on the ground 
that the a£l being done under the dire£Hoa 
cf the public, for the purpofe of det^tnin- 
in^ ^a public queftibri, they are en fitted to a 
dej^ree of credit, wbieh no ^Gt oi an indiyidu* 
alls. 

* - *  

:;: Inqfuiiitipns taken Before the Iheriffi &d. on 
ordinary occa lions, are of very difF&rentau^ 
thoxity ; they are in their natiire traverfable, 
afnd are therefore fsldom admitted as evideacQ 
againft third perfons. In one cftfe> the Court 
of ICing^ Bench were equally divided oh (be 
ijueftion, whether the Coroner's Inqueft, wh*rc» 

\ ; I ' •• " ' J 
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-by a man was found to be non comp4S menffs^ * 
wa^ admiflible againll bis executrix as evidender 
of bis infanity ; an(i m a much later cafe it wai" ^ 
determined, that ah inquiQtion taken by the 
fheriff^ to afcertain to whom good^ feized by' 
him^ under an execution againfl 'A. b^ooged, 

by which the property was found to be in B. . 

» 

was no evidence in his favour in an a^oti 
brought by him againft the (herifl; who had 
been indemnified by the creditor/ 

The regifier kept in churches of kiribs^ mar^ 

«  

riages and burials^ \^ alfo evidence, and in ail 
civil cafes, except a£ti6ns for criminal convert 
fatioo, a marriage may be proved hj reputa» 
tion ; but in this cafe, and on indiftments for 
bigamy^ either fome perfon prefent mull be 
called, or the original regifter or a copy of it 
produced, (/) and the parties may b^ identifi- 
ed 

{/) In May v. jMiy, « Sira. 1073, on a queftion of 
fegitimacy^ it appeared that a general regifter book 

, was kept in the pari(h, into which the entries of bap- 
tifm were iDBcie every three months, from a day-book, 
into-wbich they were made at the time. In the day« 
book were put the letters B B, which were faid to fig. 
nily bafe born ; but thefe letters were not inferted tn 
the refifter<book.. Probyn and Lee, juflicest were of 
opinion* that the regificr«book being the public book, 
was to.be confidered as the original entry from which 
evidence was to be given, and that it could not be con* 

; trouled or altered by any thing appearing iti the day. 

book. Page^ J. was oi contrary opinion. 

The foltowing cafe was decided upon th 

ciples : 

Hex y. Head, Wofcefter Spr. Ajfiz. 176a, c^r. Ncel^ 

J. MS. In an information for bribery, the profccu- 

tor, 
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tdhy dti/ one acqaaintM with tbehi, whether 
prcfeht at {he marriage or hot. But the books: 
rf the j^eet are not" in any cafe, received as ev- 
idence of a marriage, not becaufe a marriage 
ce1eb>ated there was not good« for fuch it 
clearly was before the mafriage ' a£l ; but be- 
caufe the' mariner in which tfiofc marriages 
were celebrated, abd the cbndud; of the pcrfons 
who without any legal authority, affamed th« 
power of regiftering them, have thrown fuch an 
odiiim on thofe books, as to take from them 
even the authority of a private memorandum. 
The Rolls'of Courts Baron^ arealfo received 
to prove the admifljons, &c. of tenants, and ci» 
ther an examined copy, or one ugned by the 
ftevv*ird, may be read ; fq alfo rolls which con"* 
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tor, to prove the i^arty a freeman of Evefliart, produc- 
ed upon a di. ftamp, a copy of a loofe p^er upon a 
file, which the witnefs faid was alfo on a s^s, ilamp, to 
this effe£l : "BorowghofEvefliain, A. B. admitted to 
liis freedom fuch a day." It appeared that there was a 
hookjp which the a6is of the corporation were kept, and 
where there was an entry more at large of the freeman's 
admiflioD, and which was made when the party was o- 
riginally omitted ; but this was not* on ftamp in thei 
boak ; and it was objeded, that this being the original 
book of the corporation, a copy of this ifaoold ha^e 
been produced ; but it appearing that fuch ^ntry in 
the book was never upon flamps, but the fbort entries 
were filed upofifiamps, and kept amongftths cerpdrih- 
tion papers, AT^Ttf/.y. (aid, that this. entry J)esiig the otify* 
efie£luala£>, as having that which the law requires, viz. 
the proper ftamp, mud be looked upon as the proper 
and original a3 of the corporationi and thex^for^ a 
copy of it was good evidence. 

taia 
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SeVwe^T* ^^'^^ Ae tenants to prove thci wft9iwr|J^ 

^^'^V^' courfe of defeeot within the manor j atid ejif a., 

' '^ / . an entry on an ancient roll of a ^pding by xk^^ 

hbxmgCi what the oiftoms were^ though not. mi^^ 

companied by any particular inftance» or fiigfi 

ported by other evidence, is il^M adfni$t>Is 

evidence to prove the cuftom ; for this apt b^.« 

ing. the clatm of a private individual! but as it 

were the Ux lofL tradition and received opin« 

tin am ' ^ ^^°» " evidence of it* On the faoae principle a 

f rt^^T? ' cuftoojary of the manor of great antiquity^ 

l^ep.46^ though not properly a Court roll, nor ligped 

t by any pisrfon^ but delivered down with the 

rolls from fteward to fteward> has becm deemed 
good evidence. 
Tmicw. Similar to Court Rolls and Cuftomaries^ are 

;9m^tuti€mcri ^IJ^^^P^ a.jparifli or manoTj, 

which ar0 eithef eddeliaAical or . temporary* 

The ecclefi^llicat terriers are furvcys made by 

virtiw ottbjc S^tkqaxioD^ and are thcre^by order* 

jLt^tunium f^^ ^^ ^^ ^^P? i^ ^^c biffiop'^s regtftry ; and God-« 

Ap^'!T%. -olphin add»^ that it may be convenient to have 

t^n^* t4 aS^' * cppy exemplified, ^nd kept in the efaorcfa 

l^^ii^^l^'al «h«ft^ wherefore,, it was in one cafe holden^ 

ib» a«7i «w<«- that a paper purporting to be^ terrier, found 

^la the 4;barter cheft of Trin. College, Cambridge 

(whp were land holders in a pariih} was no ev** 

idence to difapprove a modus : but as agaihft 

one of the Prebendaries of Litchfield^ a terrier* 

found 



of Litchfield, n^as held fufficient t^dimet^w 
^ ft isilfo b^i tkat agAiilA Ihe.f>arf4in; it4% id 
dl idift^^ ftrotfg evidenee^ but for 4iim ift ii aer** 
ei^%<}imtt€d, unkft figned by the cbarfih^nrarJ 
4eD9;'ttnd» if tiieyare <if his noaiiiiatiDD^ by 
ftmie;d^t!ie'fvftrflaiitiai kifaabilants of ibe 'p^t* 
iftrilfo. ' 

' Ancient fksrps h^ir^ gemtally been daffcd 
finder tbis bead df />2^^//V writtHgs not of re<:*> 
Ord» though perhaps thty would more properly 
have been coxtfidered as private in/if ufHcHtS ^ 
however, as thefe are ih fotne degree aDalogous 
to terrieVs, I ^fiikll here obferve that an aticiecrt 
iiiap^iirbe Teceived^ as (evidence where it has 
accompanied pdflTeflion, and agreed with the 
boundaries as adjufted by ancient purchafe$# 
if tw6 tnandri bd in the hands of the fame 
perfon^ and a map is made by him, and after- 
wards one of the manors is conveyed to anoth- 
er perfon, and then, at a diftant time, difputes 
arite as to the boundaries^ the map fo taken 
Will be evidence ; but if the p^rfonj under 
whofe direflioiu tpe map was taken, was poffelT- 
ed of only one qlianor, or a lord dercribcs ihe 
boundaries of his walle, or the church- war* 
flcns caufe a copper- plate map to be made, 
wherein they defcribe land which an individu- 
al claims, to be a public highway • in any of 
thefe cafes, 'the map lb taken is not evidence 
^ ^ ' • agaicft 
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The Pi^Vs £iVenrtf> wuhout thf^^ King'Si :%as 
been held gaod ey^^nce df aji ifBpropriatiQ% 
btoujfe^ aacieotly ibcPapd was Uken] f<ir .tl}f 
fupremiQ b^ad of ilie xhur<;b^ and, tb^reforei, 
was holdcn to have the difpofition.of all Spirit*, 
nal Benefices^ with the concurrence of the jg^ji 
fon, without any regard of the prince of. ihc 
country, and thefe ancient matters mud Jbe, 
judged according to the error of the titles iq 
which they were tranfa^ed* 

So alfo the Pofe*s Bali is evidence, upon a 

'"1  * 

^fpecial prefcription to be difcharged of tytbe^ 
where it is contended that the lands belonged 
to a particular mon».(lery^ and were difchargedl 
at the time of the didblution 1 for then they 
continue difcharged by the ASb of Parliament : 

. .1 

but it is no evidence to prove a general pre* 
fcription, which can only be from time immem^ 
oriaL becaufe it (hews the commencement of 
tbe^ruftom. An exemplification under the 
bifhop's feal, is good evidence of the . pope's 
bull. ' y ' \ . 

Corporation Books ^ concerning the pubh'c gp* 
vernment of a city or town^ when publicl)c 
kept, and the entries made j)y a proper o£ficer^ 
are received as evidence of the f^Gts contaiq^ 
in them ;. and examined; copies of them, being 
evidence, a Court of Juftice wiU not order the 

produ£lion 
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pif oddiElion of th^ particuUr l^^^^J;^ 

ground for that purpofc is laid before them. ^oMStra.aoyi 

Where ah old agreement was in the Bodleian Li- Moremtn* 

Brary, whence the Oxford ilatutcs prohibit its "* * • 

removal, a copy was received in evidence 5 but, iii 

general, that wEiclh is in its nature si private 

Inftrunient, will not, by belonging to a public 

1>ody, and remaining in their cufltody for si 

number of yearsy gain that degree of crediti 

which entitles a copy of it to be tead in evi- 

dence ; and, therefore, where a letter, fifty f 5f«.4oir"' 

years old, was found in a corporation cheft^ 

the Court held that the original mud be prodU'^ 

ced. 

Public books of another defcriptiori, have, of Bank t^Hdkt* 
late yearsj come into ufe^ which, though in 
one point of view, they do not in the lead re- 
femble records, but are rather memoranda of 
the bontra3;s of individuals ; yet, as they con- 
tern the public in general, and are neccfTarily 
confined to one place, judges have, by analogy 
to the cafe df records, permitted copies to be 
read in evidence. Thus it has been held, that Brettonv.Copt. 

Peak« N.P.so. 

to prove a transfer of ftock in the fublitfdnds^ 
Copies from the £ank hooks are good evidence ; 
and the like feems to be the cafe with rcrpe£l 
tb the books of the E'aft India Cdmpany (though vide Doug. 
this point has not been exprcfsly decided,) 
for thejr^afe equally within the principle, aS^ik. t64* 

L that 
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fhart ** wBcrcvcr an orignal is of a fu^Uc - *rf^ 
'* tur0^ and would be evidence if produced^ aa 
•* immediate fworn copy thereof is 'evidence." 



SECTION IIL 

Of Infirmnents of a frivatt Nature. 

WE now proceed to the con fi deration of 
written evidence of a very different dc- 
fcription from that noticed in the preceding 
ftftionsy vii. the mere private infltruments of 
the parties, or others through whpth thiey claim. 
We have obferved, that documents of a public 
nature, are for the moft part confined to a par- 
ticular fpot, and liable to be called fot by fever* 
al perfons at the fame rime f for which reafon, 
and alfo on account of the authority which the 
law gives to a£ls done under its imniediaW 
fen£Hon, Courts of Juftice, in fuch cafes*, per- 
mit exammed copies to be giveri in evidence. 
But of private deeds,: or other inftruments, the 
produftion of the original (xj if in cxiftencc^ 

and 

{s) It has been faid, iKat even tlie counterpart of » 
deed cannot be read in evidence, without fome account 
of the original. [Salk. 287 ) and the general yyc^&ize is* 
to give notice to a tenant, to. produce the origirfai leafe 
in an artion by his landlord againfthim , but I conceive 
that there can be no realdti why the • cdpf; ot rarticr 
the duplicate of the deed executed by the party him-' 
fielf , fhould not be evidence of the whole contents of it 
againj^ htm ^ though ii the demiie came in queftion in 

and 
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imJin the ()Ower of the party ufing it, is aWays 
required ; till which done» no evidence what- 
ever of the contents can be received ; but 
where the original has been dcftroyed, or loft 
by accident,as where an original award was loft 
in a mail which was robbed ; or being in the 
hands of 'the adverfe party, notice has been 
given him to produce it, then an examined 
copy, or even parol evidence of the contents, 

being the beft evidence in the power of the 

. ^ .»»  ... -., 

party, is received 1 it being firft proved, in 
cafe a copy is offered^that the original, of which 
itpurports tobe a copy, was a genuine inftru* 
mcnt. 

' The inftrument being produced, if there be 
H fubfcribing witnefs who is living, and in a Hu 
nation to be examined, he alone is competent 
to prove the execution, becaufc he may know 
and be able to explain fa£ls attending the tranf* 
a£lion which \ ftranger may not ^ and for this 
reafoh, it has been held that a ^confefHon or ac- 
Vnbwledgment of the party to the deed, will 
not excufe this teftimony. (/) This rule of ev- 
idence extends to all cafes, whether the deed be 

anaclionagainft.the leffo/.or a third perfon, . it cer- 
t^ttjly wowld A9tt. Ja %Jatfi caCe, wbejce a declaration 
forjiot (tamping an ind«n|yri& of apprenticefljip, dated 
tk^^i A^ put hipxfelf, apprentice to the defendant, the 
part of tb^ deed jwtecuted by hiixJ, wa» held fufiicient 
evidence witljoiit prft^w^jpa erf, or (lotice to produce 
the original deedexecmed by A. BurUigk y^StiiiSf 5 
T. Rep. 05, 

au 
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an eliding infllrument or fdocclkd^ft aod c¥l^^ 
if it be loft,3 and parol eyiden(:e giv«a of it&. 
cbntentSy the fubfcribijig witQeGs, if k&ovo:^ 
n^uft hp called ^ but if he is not I^aown^ any,, 
other perfon wijto ha^ £een^ it, is a coipp^tent 
W^tnefs. 

Subfctibiog witneflesare. not njcccflary to, the. 
yalidity of a deed>1 and, therefore, if there be. 
none, or the fubfcribiog vitpefs being called^ 
^enies having feen the inftrun^ent executed 1^ 
(u) or it appears that the name of a fifiitious 
perfon is put as a witnefs, by the party himfelf 

who executed the deed, or the perfon really 
attefting is at the time of the execution of th^ 

deed intereft^d in it, a^nd cot^tinues fo at the 
time of trial, io thcfc cafes proof of the hand-? 
i.vriting of the party will be fufficient ;. 
and if ^^^ infti[H^^<>fi 9^ ^hP &ce of it» 

(i) By this rouft be underftood a mere verbal ac- 
knowiedgtnent^ and pot that deliberately made in a 
«courfe of juftice, ao.df therefore, when a man in his ex^ 
amination beiore commifnoners of bankruptcy^ admit* 
ted the executioii of a bill offale, which was afterwards 
made the ground ol a^ commiflion, tbis acknowledg- 
ment was held fufficient evidence in an aflion of tro- 
ver lor the goods againll him, without calling the fub* 
fcribing witncfs, Bowles v. Langworthy, ^. T. Rep. 
366. Vide etiana Laing v. Raine, fupra. 

(u) It is not neceflary that he (hould actually /ee the 
party execute ; for if he be in an adjoining room, and 
the party after executing, brings it to him, tells him 
that he has done fo, and defires him to fubfcribe his 
pame as a witnefs, that is fufficient. ' Park v. MearJ, 
^ JSiis* and PuL 217. 

porports 
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pttitporta to be (taled and delivered, fucii 
proof aloDe ia ftroag evidence for a Jury 
to prefamfj t-bat the other formalities were 
complied with. It has, indeed, been faid in 
one book of great autbority, and repeated in an« 
other of more modern date, that, ** though the 
V deed be produced under hand and feal, and 
*\ the hand of the party, be proved, yet that ia 
ff no full proof of the deed, for the delivery ia 
^! neceilary to tfaeeflence of the deed^ and there 
" is no proof of the delivery, but by a witneli 
*• who fav it ;•* but I conceive that the au- 
thority of this diaum, for fuch merely it is, is 
deftroyed by the fubfequent deciftons. At the 
time wheu writing was hut Hub prafiired 
^mong men, ^nd when contrails were authen- 
ticated by fealsonly, the ride ^as not without 
its ufe, for feals might be (ocaftly counterfeited; 
or affixed by any perfon, that it was rcquifite 
Courts of Juftice fhould he particularly careful 
in receiving evidence of them ; bat the charac- 
ters of hand. writing are in general fo diftin- 
guifhable from ^ each other, that they cannot 
cafily be miftaken. 

Whea the fubfcribing witnef§ ijjdead, or is 
Tcfident in s^ foreign coontry,^ (^} or by the 

commiffion 

JtlfnruV^V^^^ 8«, Deeds exc 

^tedinihcEaJ./nclies.^ad a^tefted by perfons reii-' 
dent tficre, niay be proved by evidence of the hand- 
writing oi the obligor and witncffcs, and that the wit- 
i^elRss are rcfidcnt there : and the like proof is made 

fufficient 
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66minifl|ofi of fonae crime/ or the accrnal of 
feme intereft,^ fubfeqoeQt to tbe execution of 
the ioftiumenti has become an ixicompetent 
witnefs ^ proof of his hand-wrftiog i$ the next 
beft evidence which can be given. la the firft 
cafe^ viz. where he is dead, this alone bgs beeii 
held fufficient ; but in tbe othersi it has beexi 
ufual, and fcems to be neceflary (y) to prove 
the hand^writing of the party to the deedi aUb^ 
and, in all tbefe cafes, a foqndation muft firft be 
. laid, by proving the fiti«ation icf which the wit- 
nefs fland^. 

It frequently happens, that there is ipore 
than one witnefs to a deed, and,, in the cafe of 4 
will of lands, the ftatute of frauds exprefsly re** 
quires three witneffes ; nevertbelefs^ in tbefe 
cafes, it is fufficient if one be (:alled ; bqt if 
they are all dead, the deaths of all ihould be 
proved before evidence is received of tbe hand* 
writing of either, for until it appears that nei-i 
tber of them is living, the other is not the beft 
evidence which the nature of the cafe will ad» 
mit of. 

But it may be aflced, bow is the band^writ- 

(ufficient evidence in tbe Eajl* Indies of a;iy deed exe« 
^uted in Greats Britain. 

{y) In the cafe of Adams v. Kerr^ i Bos. and P, g6ou 
where a bond was executed abroad, one witnefs was 
dead, and tbe other refident abroad, proof ot the hand- 
wiritibg of the deceafed witnefs, was bel4 fufficieii^ 
without proof of the hand-writing of the other, or the 
obligee. Sed vide Waltis v. Dclancey^ fopra. 

ing- 
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ing of a man to lie proved, wh^re no maQ &#' 
lliin. write his name to the io&mmenti nrhich U 
to be pro4aced/tn evidence ? Ip this cafe itij 
plain, that no pofitive or dired evidecfce 6f the 
£aft can be given, and, therefore, the kw flil| 
adhering to its general rule> that fhe befl; evi« 
dence the nature of the tafe will admit of is fuf« 
ficient^ is fatisfied with circumftantral an4 Pf^r* 
fumptive evidence. The band-i^riting of eve- 
ry man has fomething peculiar and diftin££ 
from that of every others man, and is eafily 
Imown by thofe who have been accuftomed td 
lee it, and, therefore, the helief of fiach perfons, 
i^ always received as prefumpcive evidence of 
the faS, either in civil or criminal cafes; Btit 
the perfon who fpeaks to that belief, mttft have P'.HenfeyV 

^ ^ ' Cafe, i.BuriW 

fbch a l^nowIedUge as enables him to form it, ^4«* 
focfr as having feen the party write, ar having 
:^ceived letters from hhn in a coi^rfe o|^ co;re(« jonei, i siac; 
pondencer barely having feen letters purportinjgr pittj Efq. lu: 
Ito be franked by him, or other papers^ which weftm.'after 
he has no aotbehtic information are of the par-^ ^7, Gccai' 
^*s hand writing, is not fufficient. ^^° * 

In forming this belief, the wirniefs ought to 
fpeak fplely 'from the impreffion which the 
hand writing itfelf! makes upon his mind, with* 
but taking idtb his confideration any extrinfic 
circumftance : and therefore, in a cafe where a^ 
Witnefs faid that he ihould, looking at the 
Hand- writing, think it was that of the party 

wbofe 
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Whofe hdme it borib, but that From his lnbwl3 
edg« oF him he thought he could not have lign^ 
ed fuch ^ papery it wais held that khisf was prima 
ftcic evidence 6f the hattd^writiog I aiid on the 
faihe priritiple; where it wai contendedj that the 
phpcr produced was the forgery df a third 
^cHbh, cvideixfce that fiich ihird perfon liad 
forged the defendant's name to other inftru- 
liieiits of a finiilar hattire, W'as held nbt to be 
atimiftiblc. (z) 

The protefs by ivhifch the mihH arrives at the 
belief of hdhd- writings being the fccbllcftioii 
of the general cbaraSt'er froni an acquaintadce; 
by frc<Juently feeing it, and not from the foi- 
ihation of f articular teihrs^ or a fingle ih« 

If 

X^) Graft V, Lord Brown! ozl> Beriuf ddminiflratof 
bi Lady^M^ry Greathead, fittings at If^w.atter Trin; 
^777. MS. Debt on bond, plea non eft fa£iuni. The 
bond was atieftedbj^ Dadley drily, he being dead, and" 
his band-^writing prdved. For the defendant, ijt was 
offered to prove, that other bonds attefted by Dadley 
were forged» which bonds wefe produced ; biit Mr. 
i)onning, ior the plaintiff, flrongly objefled to thii 
evidence, becaufe plaintiff could not be prepared to 
fupport the authority oJ other deeds. Lord Mansfield: 
7-^Dadley's hand is proved as evidence of all he would 
have faid if living, and if ,he had been here« they might 
have produced other bonds, and aiked whether they 
were fiis fignatufe, and whether he fa(w the bonds exe- 
cnted ; and if be had faid yes, they might have called 
other witneffes to prove that they were not given. 
Lord Mansfield, at lail, rejeSed tlie evidence, withi 
liberty for the defendant to move the CoCirt ; but the 
jury, on the evidence that was given^ found a verdifl 
ior the defendant. 

fpe6lioni 
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fp^dion. Courts of Juftict have wifely rcjeded 
all evidence from compari/on of bands ; they 
will not, therefore, permit two papers, one of 
which is proved to be the hand-writing of a 
party, to be delivered to a jury fdr (he purpofe 
of comparing them together> and thence infer*<^ 
xng that the other is alfo of his hand^wricing | 
biit^ in cafes where the antiquity of the writing 
makes it impoflible for any perfon to prove it, 
from having a£iually feen the perfon write, the 
evidence of a man who has had opportunities 
of making himfelf acquainted with the charaC' 
ier^hy frequent infpcaion, has been admitted : 
and, therefore, where a parfon^s book was pro- 
duced to prove a modus^ he having been long 
dead^ a witnefs who had examined the pariQi 
books, in which his name was written, was per- 
mitted ,to fwear to tjip fimiiitudc ; for it was 
the beft evidence the thing was capable of. 

Where witneffes have been called to prove 
the fimilitttde of hand«writing, and other wit- 
neffes have, from the fame premifes, drawn a 
different conclulion, it has in fome cafes before 
a jury, whofe habits of life have accuftomed 
them to the fight of hand-writing, been per- 
mitted to hand up other papers confeffedly of 
the parties* hand-writing, for them to infpe^ 
and compare them together : this mode of pro« 
ceeding, however, feems rather a departure from 
the ftrid; rules of evidence, and before an illit- 
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entt jury would probably not be aclbpteil. lA 
one cafe which came before the Courts the {^ar- 
ty, who contended that the hand-writing wab a 
, forgery, was permiUed^ after a great deal of 
other evidence^ to examine a derk at the Poll:- 
office, whofe bufinefs it was to infpeCl franks 
and deteft forgeries, to prove that frodi the ap« 
pearanceof the hand»writing, it was in his opin- 
ion, a forgeryi and not a genuine hand writing ; 
but in a fubfequent cafe, Lord Kenyon held 
that fuch evidence was wholly inadmiifibley 
and obferved, that though in RiVit and Bra^ 
bam it was admitted, yet that in his dire£li6ti ' 
to the jury, he had laid qo ftrefs at all fipon it^ 
. In the beginning of the prefent chapter, I 
had occafion to obferve, that wheie an original 
inftrument was in the hands of the panygagainfll 
whom it was intended to be given ixi evi^ence^ 
no evidence whatever of its contents could be 
received^ until notice had been given to pro- 
duce it, which notice may be delivered either 
to the party or his attorney, even in ah infor- 
mation or penal a€lion« 

If trover tie brought for a note or bill of ex- ' 
change, notice muft be given to produce the 
original, before evidence of its contents is ad- 
mifBble ; and in like manner a letter informing 
a man of the difhonour of a bill, or the Hke^ 
cannot be proved until a fimilar notice has 
been given. This rule is founded on the wif- 
cft principles of juftice, for the party in whofe 

hands 
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bands the papers were, not deeming them necef* 
fary for bis ov^n ca^re^ might notoihermfe bring 
tteni with him ; but the rule beiiig adopted 
fpr the purpofe of preventing a mifrepfcftnta^ 
tiop of any of the ficls whioh form the founda* 
tion of the adioo, it follows fhat any written 

paper delivered to a party after it is commene* 

''»'.»..».. ..,'.,. . . » « .'■.''''' , _ -1 , » «■ ^ •' ' '• 
cd, or for the mere purpofe or a formal notice 

previous to its commencement, and of which a 

copy is kept, are not within it $ it being a gen- 

eral rule that no notice is necelTary to produce 

another notice, otherwife it might Be extended 

ad infinitum ; and, indeed, in the cafes of no* 






.? 



_ ^ ,. , . . , Jo^'y ▼• Or» 

tices given to a tenant to quit, to a magiftrate chard, • boU 

; V , . ^ » . e andPal.39, 

previous to the commencement of ah action 
againft him, a demand in writing of a warrant, 
made previous to the commencement 6f an ac« 
tion againft an officer^ br the like, where a copy 
figncd ]&y the fameperfon who figned that de- 
liyered to the jparty, is kept by a witnefs^'^ach 
copy is confidered as a. duplicate original. The 
ca(e of an attorney's bill delivered under the foa'^r.^MayT* 
ftatute, is fimilar in principle, " ^h'd may be f^i' •"^^'^"* 
proved in like manner without notice to pro- 
" 'diide that deliveire^. V . ' • 

' It has been held'in feveral cafes, that if the Thompfbnr. 
• party to whom notice has been given to pro- t. Rep, 43, 
*"8ilce an Inftrnment^ produdei it accbrdiingly, feir»iv^. ' 

' thfe. other party is entitled to read it without. .1 

'."•.' •■ * • * • 

further evidence of its execution. As againft 

*' -' •■* ■'■■-' the 
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the party to it, there herns no poflible objec* 
tioD to this rule ; for he mufl: know whether he 
ever executed fuch an inftrument or not, and 
the plaintiff not knowing who were the fub- 
fciibing witnefTes cannot come prepated lo 
prove the execution. In one cafe^ ^his rule 
was extended to third perfons^ into whofe hands 
an indenture had been delivered ;' but the red* 
titude of this deciiipn has been doubted by 
very high authority* 

There are fome inftances in which the law 
permits inftruments to be read in evidence 
without proof of the execution. In mod caf* 
es it woukl be abfolutely impoflible, after a 
great length of time, to fxove the execution of 
a deed, or even the hand- writing of the parties. 
It is x^eceifary tt^at a period of limitation Ihould 
be 6xed, qttjerwife new queilion3 wQuId daily 
arife^ ^nd therefore Courts of Juftice hjsive laid 
it down as a rule, that a deed of above fhirff 
years Handing, requires no further proof of its 
execution than the bare produfUon^ provided 
the poffeffion has been according to the provif- 
ions of the deed, and there is no apparent era- 
fure or alteration on the face of it i and livery 
of feifln, though not indorfed on a feoffment^ 
will, after fuch a lapfe of timcj be alfo prefum* 
ed. In like manner, if a bond of that date is 
found amongft the papers of an inteftate^ or 
public company^ the fame prefumption artfea 

in 
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in its favour from the place where it was found* 
[a) But as this rule is founded on prefdmp* 
'tion, it does not apply to cafes where there are 
circutnflances to raife a contrary prefumptioHj 
as if the pofleflion has not been according to 
the deed^ or if the deed appear on the face of 
it to be razed or interlined, or a man conveys 
a reverfion, firft to one^ and then by a fubfe* 
quent deed conveys it to another, and the fec- 
ond purchafer proves bis title ; in all thefe caf^ 
es it will be incumbent on the party to give 
the ordinary evidence of the execution of bis 
deed, for the prefumption from the antiquity 
of the deed is deftroyed by the oppofite pre- 
fumption ; in the one cafe^ that fome unfair 
alteration has 6een made in the deed ; in the 
other, that the perfon having the poiTedion was 
alfo entitled ; for the law will not raile a pre* 
fumption that a man would be guilty of To man- 
ifeft a fraud, as to convey the fame eftate to 
two different people. 

Another inftance in which a deed is conGd« 

• fc  ' - 

eied as proved without calling witnefTes, is 
where oQe deed recites another ; in this cafe, 
the recital if fufficient evidence of the recited 
deed, againft the party to that wherein it is re. 
cited> or againft any one claiming under him ; 

{a) In ^x y. Inhabitants of Ryton^ 5. T. Rtp. 9^^ 
it was held, that the produ£lion of a pariih certificate 
thirty years oldi was fufficient, without evidence of the 
*plfice where it came from. 

but 
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but againft a (Irangerto it, evidence of the 
aflual executiop of the firft deed mud be 
given, for the adiDiffioo of another perfon can- 
not afiFe£l him, and if fucb evidence were to bd 
admiffible, deeds might eafily be fabricated by 
falle recitals* 

A deedj or other inftrument being produced 
and proved, is concluGve upon the rights of the 
parties, and no parol evidence can be, received 
to contradict it : but if an ambiguity arifes, it 
may be explained by evidence. In. this cafe, 
however,, a di(lin6lion is made between what is 
called a laU»f ambiguity and that which is not 
fo ; the latent ambiguity is that which does not 
appear on the face of the inftrument, where ev- 
ery, thing feems right and clearj but the mean- 
ing being rendered uncertain, by the proof of 
fome fa£t> the law permits the removal of the 
doubt by the like evidence. 

And therefore where a teftatfix devifed her 

joaet ». New. ^^^^^ ^^ ^^^ coufiu, John Cloer^ there being 

naa, t Black. ^jqjJj father and fon of that name, parol cvi- 

* c«fe, ^ Co. 68 dence was admitted that the fon was the perfoa 

meant; for theheir^s obje6lion arofefrom pa* 

rol evidence, and therefore parol evidence ought 

» .. ill. ^^^ received to anfwer it. So if a msin hav- 

1 Roll Abr. . ' * 

676. ing two manors called Dale^ levy a fine of the 

manor of Dale, circumftances may be given in 
evidence to prove which manor was intepded, 
for this is not to contradid the record, but to 

fupport 
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&pport it. (2) And for the fame reafon, pre- , 
fuinptions of law may be repelled 6y the fame 

teftimony. 

(zj A. devifed 4bol. to t is wife, stnd maae her exec- ^ 
^litrix without difpofing o! the furplus, and Lord Chan- 
cellor Hardwicke admitted parol evidence to ihe\Y that, 
the intention of ihe teflator wias, that his wife ftould 
hav^ it, for there was no ambiguity in the will, rior was 
it to.dher the apparent intention of the teftator; for 
by law (he was entitled to the furplus as executrix^ 
therefore, the. evidence was . admitted only, to rebut the 
rule of cguiljr, which, in fuch cafes, divides the refiduc 
araongft the next oi kin contrary to the general rule of 
law, Zake V* Laie, Bui. N, P. ^gj* But in Brown v. 
ietwin^ it. (Caf. Temp. Talb. 2^6. S. C/ the teftator 
having exprefsjy deyifed the refidue to bis executors^ 
one of whom owed hiin money on a bond, parol evi-^ 
dence that the teftator meant to extinguiih the bond 
4ebt« was r^je&ed, |)jecaufe that would have been to 
ha^je altered the apparent intent^ and not iiinpTy to 
have rebuttcfd an e<^uity» . . 
. in like ^^tnner« ^s t^^ evijjence was received in LaAe 
vl,.Xaif, to rebut a rule oi eqfuity arffing froni a pre* 
fumption^ parpl evidence, is alfo received to rebut thofe 
prefumptions that arife by the rules o{ law : when a 
xnan levies ol fipe, aad; 00 deed is made to declare the, 
ufe, the law prefumes that he did it dnly to fecure bis 
efiate, and it enures to his. own ufe ;. but parol evi- 
dence bat been.adm^iUed to rebut thi$ prefumption, and 
veft the eftate in the. conufee ; but ufe» to th'u^d perfons 
can only be declared by deed. Altham v. Earl of Ait' 
gUJ^,GiUx,Cafnih. . Rot v, Popham. DougL 25, .So 
if a man inakes bis will, and aiterwaras marries and has 
a child, the law prefuming that no one would, in fuch 
circumftanceSf wiih bis will made before marriage :o 
fiand, C9nfidersi it as revoked, or more corrcftly fpeakr 
ing (as Lord Kenyon faid, in Lanca[hirc v. Lancajhirt) 
it prefume^i a tacit intention, when a man fir ft makes 
);iis, wili, tt^at it ihalljpot fiand in fuch cafes ; this pre- 
fumption may fje rebutted by parol evidence (Brady 
itm Norris y. Cubit ^ pougL 31 J though it could not 
hftca forced by it. (Dot dem Lancajhirt v. Lancajhirt, 5 

T. Rep. 
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teftimooy. But the amhiguitas patens^ viz« 
that which arUes on the face of the deed or will 

itfelf, 

T, Rep. 4^1^. J But where a mati> after having made a 
will, executes deeds, by which he takes a new eftat^. . 
parol evidence cannot be received to Ihew that the tej- 
tator meant his will to continue. (GoodlitU de.m HoU 
Jord, and others, againjl Otv^ay, 2 //. Blac. 516.^ 

Themas dent. Evans v. Thomas, 6 71 Rep,6ji\ The 
tellator. after Teveral devifes, proceed ed^thus : Itew. I 
give to my four daughters, Margaret, Anne, Mary, and 
Elizabeth one (hilling each : item, I give to my three 
grandchildren of Llanteway, Anne» Elizabeth, and Eli- ' 
na 40I. each ; item, I give to my granddaughter, £li« 
nor Evans, of Merthyr Parifli, 40I. ; item, I. devife to 
my granddauChter, Mary Thomas, of Llech- 
LLOYD IN Merthyr Parish, the reverfion of the 
houfe in Waler-ftreet, &c. At the time of his death, 
the devifor had a granddaughter named Elinor £van^» 
who lived in LleCHlloyp in Merthyr Parifh^and a 
great«.granddaugbter, Mary Thomas, an infant of about; 
the age of two years, the granddaughter of hrs ^Ideft 
daughter, Margaret, by her fecond hulband> John 
Thomas, being the only perfon of that name in the fam-* 
ily ; but it appeared that fte lived at Greencaille, in 
the parifh of Llangain, fome mileff from Merthyr par- 
ifli, in which latter parifh, (he had never been in her 
life. At the trial, the plaintiff's counfel propofed giv- 
ing parol evidence to fhew a miftake in the name of the 
devifee, that, when the will was read over to the devif* 
orbvaMr. Phillips, who drew it, and who is fince 
dead, the devifor faid that there was a miftake in the 
name of the woman, to whom the houfe was given : 
that Phillips then faid he would re£lify it, but the de« 
vifor anfwered there was no occafion, as the place of 
abode and the parifh would be fufEcient, To this cvi-* 
dence the defendant's counfel objefiedy contending that 
there was not that ambiguitas latens which authorifed 
the receiving of parol evidence. But Lawrence, J. 
received it fubjefl to the opinion of the Court, as to its 
admifTibility, in cafe the jury fhould be of opinion, that 
the name Mary Thomas had by mi flake been inferted 

inftead 
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ilfelf, is (it is faid) never helped hy^ avetmefiC 

,., . r r T t X t Bacon's Itle- 

or parol evidence ; for, lays L«ora Blacon, that menu, ts. 

ihileadbf Elinor Evan^; but the jury being of bpin* 
ion. that there was no fuch inHlake, they were direded 
to find for the defendant on the firfi count, which they 
accordingly did, ind confeqiieritly any fuhhcr cbnfid- 
eration of this point became unneceflary. The defend- 
ant's couhfel then offered evidence of the declarations, 
niade by ihedeviibr at other times previous to the mak- 
ing his will, expreflive of his regard for bi« great- 
granddaughter, and of his intention of giving her the 
premifes in queflion. This evidence was rejeSed by 
the learned judge, Wh6 thought that nothing dehors 
the will could be received to fhew the intention of the 
devifor, which could only be coIle£led from the words 
of the will itfelf, aher the removal of ariy latent aihbi- 
guity there might be in the defcription of perfons or 
other terms made ufe of in the will ; and the jury, un- 
der his direftion, found JFor the plaintiff in the tever<<l 
tounts on the detnife^ of the heirs at law, on the ground 
that the devife was void for wncertainty, giving the de- 
fendant leave to move to enter a nonfuit. A motion 
was made iccordihgly, biit the rule difcharged on the 
ground tha: the parol evidence which was properly 
admitted, raifed the uncertainty, and tiiat that uncer- 
tainty could not Be reiiioved by* declarilridns made by 
the teitator long before the making the will. But Lord 
Kenyon there faid, that had thefe declarations been 
iiiad'e at the time of making the will, he fliould have 
thought they ought to have been received in evidence. 
In Lord IValpole againft the Earl of Cholmonddey^ 7 
*r. Rep. 138, tfie tefiator had niade a will in 175a, 
and in 1756, without difpofing of his perfonality, and 
by a codicil, (reciting that by his iq/i will dated in 
175a, he had made no difpofiiion of his perfonality.) 
difpofed thereof, and appointed executors * it was rul- 
ed that there was no fuch latent ambiguity as to let in 
parol evidence to fhew that the teftator intended by 
the codicil toconfirrri the will ol 1756, atid riot to re* 
publilh that in 1753 : and that will was therefore deter- 
mined to be a fubfiftmg will at the time of his death. 

N weic 
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firerc in effcfl; to make that pafs without dee<J^ 
which the law appoints fhall not pafs but by* 
d«ed. It is neeeffary for us to attend carefully 
to this reafon, to enable os to diftrtrguiffi be- 
tween cafes which will otberwife fecm to claiH 
with each other t for though it be true that m 
cafes where nothing would pafs by parol^no ev- 
idence can be received to e:tplain an ambtgui- 
fy on the face of a will, yet I conceive that in 
other cafes, both fpecies of ambiguity are open 
to explanation by parol evidence. 

In the cafe of a will where the devife€*s name 
was totally omitted, pardf evidence to fhcw who 
was meant^ was rejedleJ ; but where a clerfc 

Bidiop of r ^ i_t »•«• « 

Meath ▼• Lord was preiented to a cliurcb, ana inuituted, but 

a blank left in the bifliOp's regifter for the name 
of the patron, this omiffion was permitted ta 
be' fupplied by parol tefiiniony, for the pre* 
fentation might have been by par$l, and tbtre-* 
fore it was not in effe£k to make that pafs by pa* 
rol, which the law requires to be done by writ- 
rng, as would have been the cafe if the like ev« . 
idence had been admitted to fupply the blank 
left in the wilL 

But Courts of Juftice are in all cafes ex- 
tremely cautious in admitting parol evidence 
to fuppjy or explain a written inftrument. It 
never ought to be fuffered ta explain away ox 
contradi£i an explicit agreement, for that is in 
f ffc6l to vary it ; and, therefore, where there 

was 
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was an »gr«menl foi a leafe of tw^nty.one ^;;J°f^^^^^ 
^years, at 261, per annum, it was held to be in- 
competent to the leflbr to prove the leffee was 
alfo to pay a fuoi of 2I. 12s. 6d. a year to the 
ground landlord : but collateral matters about 
which the agreement is filent, as that the land» 
lord was to cepair^ or the like, might bcfuppli- 
ed by parol evidences, . So where an agree- ^^^^^/^/^Lau' 
ment was made between two pcrlbns, in the don, 8 T.Rcp. 

379» 

following words : ** I J. M. do hereby agree 

with J. C. toferve ifie three years to learn the 

hujsnefs ^f a carpenter ; the firft year to have 

IS. 2d. per day. the fecond year is. 6d. per 

day^ the third year is, lod. per day, as witnefs 

my band ;'* which agreement was figned by 

both parties 5 it was beld^ to be competent to a 

pariflb when J. C/s fettlcment came in quef- 

tion, to prove by parol that, at the time of fign- 

ing the agreement, J. C. agreed to give J. M, 

three guineas, that he was not to he, and was ibid.384. Vtt 

not employed in any other work than that of a Lawrence,;. 

carpenter ; for this evidence did not contradiQ; 

the agreement, but wa5 given to afcertain a faft 

collateral to it^ in order to explain the inten- 

tion of the parties, the inftrument being in 

fome meafure equivocal whether he was to be 

an apprentice or a fervant. 

Cafes of fraud diO not fall within fbe princi- 
ple, and therefore parol evidence may be pro* 
duced to fhew that an inftrument was ftated to 

thejft^Jterof it to be a difiFerent thing from 

what 
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what k really was ; a$ where a deed is fal&ljr 
lead to a graotor, or a teftator having made 
one will) afterwards makes another^ the provis- 
ions of which are widely different, parol evi* 
deuce that the teftator, at the ^ime of the t^.e* 
cution of the fecond will> enquired whether it 
wa3 the fame as the former, and was told it 
Was^ was held to be admiffible, for this did not 
gp to contradift that which was allowed to be ^ 
valid inftrument, but to fet it afide altogether, 
as being ot^tained by fraud and impofition. 

So where the confideration of a deed is fraud* 
ulentiy exprefled to be ^piore or lefs, or di£Rsr« 
ent from what it is ; in cafes of ufury, and the 
likcj it is competent to either party to prove 
the truth of the cafe,^ notwithllanding tlie deed[« 



CHAP. 
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CHAP. III. 

/ 

m 

Of Parol Evidenci:. 

- • 

JL Jj^AVING tad occafion in the preceding 
cbaptersj to mention in what ca/es parol evi- 
dence was admiflible ; the principal obje£k of 
our prefent enquiry will be^ what fer/ons are 
pot permitted to give evidence^ or privileged 
from examination, when unwilling to be called : 
to which I Chall add a few obfervationf on the 
examination of witnefTes^ 



SECTION I. 



Of Per/i^ns tnufmpetent to give Evijence^ iy rea^ 
Jon of the imUdlity of tbeir underftanding. ] 

All perfonSf who are examined as witnefles^ 
muft be fully poflefled of their underftanding^ 
that is, fuch an underfianding as enables tbera 
to retain in memory, the events of which they «„, « • 
\^Wt been witn^Qes^ and gives them a knowU *S3* 

pd^e 



r 



M7 



C 86 3 

l3o.ut.€b. edge of* right and wiQng* IdioU wd iunaths, 

while under the influence of their malady^ aot 
poffeffing this fliare of underftanding, are ex- 
cluded ; as are alfo cbildnn of fo early aQ age, 
as to be incapable of any feofe of truth^ As a 

Glib, Laiy Ev. general rule, fourteei) is faid to be the age at 

which a child may be a witnefs, for then all are 
fuppofed to have attained a competent knowl* 
edge of right and wrong $ but fhort of that age,^ 
the receipt or rejeaion of his teftimony muft, 
in every c^e, depend upon the fenfe of relt* 
gion, and apparent under (landing of the child, 
when examined previous to ihe oath being ad- 
miniflered to him. {a) A perfon, deaf and 

9 

dumbj^ 

fa) In the cafe of the King againfi Travers, a S^«* 
700, the prifoner was indi6led for a rape on a child of 
fix years old, and Lord C. B. Gilberrrefafed to admit 
the child as a witnefs, wherefore the prifoner was ac- 
quitted. He was then indi6led for an alTault, with in- 
tent to ravith, and the indtflment coming on to be tri- 
ed before Raymond, C. J. at the next aflizes but onet 
the fame objefi^ion was taken by Comyns and Darnell, 
fergeants, that the girl being then but ieven years of 
age, could not be a witnefs. The counfel for the prof- 
ecution, endeavouredjo diilinguifli the cafe of a mif- 
demeanor from that of a capital ofFence ; But Ray- 
mond, C. J. held, that there was no difference .bet ween 
offences capital, and leffer offences, in this refpe3, and 
that a perfon, who could not be a witnefs in ante cafe, 
CQuld not in the other. He faid, that the reaion why 
the law prohibits the evidence of a child fo young was, 
becaufe the child could not be presumed to diftingvift, 
between right and wrong : no perCon had ever been 
admitted under the age of nine years, and very feldom 
under ten. He then m^ntipned two cafes at the Old 

Bailey, 
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dtimt), if of fenfe to have iatelligerice toni/eyti , <i«fton'i Ckt, 

' . . Leach Cro. 

to hitDs may be a witnefs, and give his evi- Caf. 455. 
dence by figtis, tbrotigh the medmtn of an in« 
terpreter. 

Bailey, and reje3ing th^ evidence of the child, the de« 
fendant was acquitted. 

But in Brazier's cafe, lath April, 1779, (Bui. N.P. 
993, Leach Cro: Caf, 837^ the quefiion was again con- 
fidered by all the judges* and they held, that a child of 
any age might be examined on an indi8ment tor an 
affault on her with intent to ravifh, it (he appeared 
io be acquainted with the nature and obligation of an 
oath. 

In an aetate probanda, a perfon camiot b« a wilnefii 
Under 4a years of age. Bro. Tejl. 30. 



SECTION Ih 

Qf Peffims incompetent^ ly reafon of the Infamj 

9/ their Cbaf alters^ 

In the next place» the moral character of a 
witnefa is to be confidered. When fligmatized 
l^y a GOQvidion of certain crimes^ his evidence 
is wholly inadmiffible^ and he becomes, what 
the law calls an incompetent witnefs ; {b) but 

other 

{b) No two words have been more frequently con- 
founded together, and confequently leis underftood, than 
thofe ot competent and credible. A witnefs is properly 
faid to be competent ^ whenever he can be at all examined 

before 



i 



dtker crimes, though much detra£ting from thi 

chara£ler and credibility of a man/do not ren« 

der him fo totally infamous as to' prevent him 

benetai Out- from bcing heard in a Court of Jufliicc ; never- 

^^* thele&j the parol teftimony of witncfles upon 

riatb, as to fiis general chara£{:er» is teceived asT 

evidence, to be left to a jury, whether fuch a 

Rex ▼. tay- J^an IS ai perfou on whofe relation reliance cair 

Kyvftf.'* be placed. The vi'M wee evidence to deftroy 

5fe*''^' the credit 6f a witnefs, mUft be that of perfons 

who have known 1q\s general cbdrdSler^ and who 
take upon themfelves tofwearfrom fuch knowl- 
edge, that they Wotild hot believe him updn 
his oath. This general evidence is all they are 
allowed to give againft him, for no man can be 
fuppofed prepared to give a hiflory of all the 
tranfaaions of his life, in anfwer to a charge 
fpddenly made iipoh him in a Court of Juf- 
tice ; but the party, whofe intereft it is to fup- 
pott fiis charafter, may call upon the withtffes 
againft him, to declare the grotmds on which 

before a court df juftide, and thid competency is aquef- 
tion oilato to be determined by the judge, previous to 
his giving evidence in the caufe. If the law permits 
him to be examined, his credibility forms the moft im- 
portant part ot the duty of a jwry, which they mull de- 
cide on, according to the oppofing or corroborating cir- 
cumftances of the cafe. The eitpreffion of " credibte 
Wiineis" is often ufed in aQs of parliam|int, but this 
means nothing more than that the magiftrate fliall 
judge as the jury would do of his credibility, . but 
leaves the queftion ot his competency as before. i 
Burr. j^ij. 

their 



[ S9 3 



.* 



their opinion of him is founded^ Though only 
gcnerfll nidena can be given as to his general 
ckara^er^ yet declarations made by him on the 
fsMiie fubjcd» contrary to what he fvre^rs at the 
trial, may be given in. evidence to impeach his 
credit ; even after the death of a fubfcribiog 
witnefS) a confe(Eop made by him on his death 
bed^that the will be attefted was a forgery, may 
be given, in evidence to rebut the prefumption 
arifing from proof of his hand -writing.. , 

It (hpuld here be underfioody that it is the 
P^rty againfi whom a witnefs is called only, that 
is permitted to .attack hist chara£);er by general 

evidenee ; for i£ the, fame privilege were allow-^ 
ed to the party C3^1ling him, the confeqaence 
wpuld be, that fuch party might dcftroy the 
credit oC ^witnefs if he Tpoie againft hiswilhes, 
and make him a good witnefs if his evidence 
was fav,ourdblei at the fame time that he had 
the'meana of deftroying his credit in his hands* 
But if a witnefs proves fa^s in a caufe which 
make againft the party* who calls, him^^hat-par* 
ty^as well as the otber^may call other witoeiTes. 
lo eo^^fadifi; jiim.as to tbofe fads ; for fuch 
fads are evidence in the caufe. andtheothet 
witnelTes are not called 4ir€£lly to difcrpdit the 
irft, but the impefafQbmeQt.Hof his credit h inci* 
dental, and confequential only. 

But to return to tpofe offences^ a cbriyi6tioq, 
of which totally excludes, the le^imMky^bf a 
witnebt ^nd renders him incompetent. 

O Treafon, 
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Wright dem 
Oymerv. Lit- 
tler, 3 Burr* 
1144. 



Hard well w. 
Jarmio, Taun- 
ton Sp« Aif. 
1789. 

Haitiog'a cafe, 
D. P 1 1 June, 
17S9, per Lord 
Ct Thurlowi 
Vide Bui. 
N. P. 297, 



 % 



, . V .' • . 


A 


• 


• if 


Ibid. 




•-' ' s 


*•» 


A 1 


K^ 


i 


') 


S 






: 


Conviaioa ' 
of Crtroei. 


^ 
i 




 
1 


> 


 



1 90 1 



MKktBder ▼• 
MaeluNdcr^ t 
Will. (St. 
Tide Com. 
Pt^. Tcft. 

Co* Ul tf. brj 



Vide Salk« 



Cfitier vi Haw< 
liiai* 9Lcv« 



Rcji ▼•Ford* 

Salk. €90. 
Vide etiam 
Peadock dera 
Mtekinder v. 
Mackf ndcr, • 



Trcaftin^ felooy, (c) and every fpecica 
irbat is called, m our books^ the rrifliM 
(udi as per jary» confpiracy, tMirratry^ attaint of 
fa(fe tefdi€t. Sec prevent a man» wbetkcimyriSk'* 
ed of tbem, from being examined in a Coutt of 
Juftice. According to the antient notidn, ev- 
ery ofit^nce which fobje^d a man to tiie pitlo- 
ry, and for wkich be was fentenced to fta&d 
there, whether followed with that panifttment 
or not| wa$ eonfidered as rendering him info* 
mous ; but the modern praftice haa i^ith mMe 
propriety been to confider the (ffiniei i^dnolt 
the fumftment^ as that to which infamy is at* 
tached ; aad it is now held, that anle& a man 
is fentfnced to the pillory for a ^ivugi partakings 
of fraud> tbe mere circumA^nce of aft jnfamont 
pnniihmentbeit^ infiifted', does iH>t deftroy fais^ 
competency ; and, therefor^, a man being cbo« 
vided of a treafbnable libel, or flatideroos wpf da 
on the Government^ and for that feotenctd to 
the pillory^ is not thereby rendered tneonipe* 
tent ; and on tbe other hand if he is convi^d 
of barratry, or other infamous offence, though 
he is only fientenced .to be fined^ fuch eonviiSlion 
renders him tnoompetent. 

When a man ia convifted of any of the of- 
fences before* mentioned^ and judgment entered 

(e) By Stan 3,1 Ge^p 9, c. 85, it is cnafled, that, ne 
perf6n fiiall be ah incompetent witaefs by reafpn oi a 
eonvi^ioa of petty larceny, 

up, 
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up^ ke ts fMrevcr afterwards inoomj^eieiit to gtre 

cvideiiee^ untie fa the ftignia is removed, irfaicbi 

ill cafe of a convidioa of penary, oa the ftat«» |f]j[7it^^ 

lirte of 5 £Ub, c. 9, caa aever be by any ibeaaa • 

flion of a leverfal of ibe jadgmeot, lor the ftat* 

ttle hae to this cafe made hi$ incoiBpeteoey a 
part of the puoifliciient i bort if a maa be ooa«^ 
viAed 0ff perjttryi or any other offebcd at com. y^ ^ 
moo laW| aod the King pardoaa him in parttc* Veiitr.a4f< 
nlarj or graots a general pardon to a]| fuchctei*- 
n€ts^ this reftores iuiii to hia credit; AOd the ^ 
judgment ao longer forms an objc&idn to h£a 
teftimooy ; but an aQoal pardoli maft bb flhe^n ooiiy^r ^ 
ui^r the great' (feal, the warrant for it under 1^^"^^ 

the Kiiit*s fign manual not being (ufficieot. It a^cateZT 

has alfo been held^ diat if io a cafe within cler- J^^* *^"^ 

gy, a convift is burnt in the hand aad dtfcharg* 

ed, his credit is thereby reftoredp a^d he be* 

comes a competent witneis, becaufe the burning 

in the hand amounts to a ftatute pardon« 

whichi whether particular or general^ always re* 

ftoFes competency ; and la this ca(e, if the rec* 

ord is produced whereby ckrgy is granted^ it is Ann. com, 

fttfficient, without proving that he was a^ually m^^pit^ a. n 

burnt : ftill, though ccmpifint, the cooviOiion 

in all thefe cafes would much affeft his credit 

with a jury. 

To found this objedion to the teftimony of |^ ^^ ^^^ 
a wltnefsj the party who intends to make it ^^P'9* 
fliould be prepared with a copy of the judg*^ 

ment 
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Wilkei V4 
Smiltbrookei 
a Sid, 51. 



Rex V. Ed* 
wards, 4 T, 
Ref, 440, 



VideGilb.Uw 
£v. ij^. BuL 
N. P. a86. 
and cafea there 
cited* 

Dr. Dodd*f 
Cat. Leach 
Cro, Cii; 184* 



meat Yegtdariy entered ^pon thav^f^Kft hteoa* 
vision^ for^ untH fath jaBgtneat ik -entereitt ^^b 
witneff is hot deprived of his legal privileges i 
and thi9 was'fortnerty tfce'only mode by w^ieh' 
the* objeftton could be raifed, fori! irasr then 
eoillidered as a rule, that no man couM bee^x*^ 
aomed to prove his own infamy; but by the 
modern decifions on this fubjeCt, tboilgfi a man 
cannot be aflced atiy queRibn tending to con* 
vift him of a crime, and thereby be put in dan* 
ger from his own examination, yet he may be 
afked whether he is already convi6ted, and hais. 
fufiered the judgment of the law ; fat his an<^ 
fWer to^befe queftions cin put htm in no fat* 
tfaer peril ; and the ad«eVfe party, not knowing 
that be was to be ^examined' as h witncfs, may 
not be prepared with evidence of the record df 
the conviftion. 

One who isparticeps crimnii is a competent 
witnefs for the plaintiff or profecutor, in evci'y 
cafe, though left out of the declaration, for the 
purpofe 6f being called^as a witnefs* ' In treC- 
pafles, where a fatisfaSion by one is a difchargc 
of the others, it may go to his credit ; and much 
more fo in criminal * cafes, where a prortiife of 
pardon has been given him, but no a£luai par* 
don granted. Indeed it has been thought by 
fome, that in a criminal cafe a witnefs, who has 
had a promife of pardon, is thereby rendered 
incompetent on account of the (Irong bias 

the 



tbe iNramife uwQ givt ta bis miiidt IniI; ihi$ h 
now generally conficbred as affr&ing bit credit 

Under this bead of tbe moral cfaara£lerof Reiigioa. 
wiloefles, may be claffcd the notice wbich tbe 
\aw tftfce« of tbeir religious principles or preju* 
diota. A^ tbe titx^e wben a gloomy fiiper ftitioa 
badobfcufed.all liberal fentiment, we are not to 
fopp^fe tbat our own laws, more than thofe of 
fafrMHidtog , nations, (d) were favourable to 
tbofc men whom the aufterity of its profeifors ' 
ftigHiAtixed as infidils. Thofe, to whom the di- ^o* ^» ^' 
vine dodrines of the Gofpel were uBkoowo« 434- 
were deemed incapable of binding tbemfelves 
by tbe fol^mn obligaitions of an oath, tbe zeal 
of our anceftors not petmitting them to believe 
tb#t the prophan^ books of another religion 
cojuld . be obiig^tory on tbe confciences of its 
votaries, or be legally iicknowledged in a Chrif* 
tian court of juftice. Jeiirs were received in 

{d) It has been obferved by Sir Matthew Hale, that 
the Spaniards had fpeoial laws touching th; form oE 
oaths to infidels : and. Lord Mansfield, then Solicitor 
General, in his argument in the great cafe of Omi. 
chtmd and Barker, alTo mentioned, that in Spain, 
Moors were, in very early times, permittecl to fwear on 
the Koran, and cites the form of their oath from SeU 
den. 'We are not to afcribe this deviation from the 
prafiice at tbat time common in Chriftian countries, 
to any extraordinary liberality in the minds of the 
Spaniards, but to the divided empire which the Moors 
held with them, and which would neceflarily be the 
cattle ot much indulgence to the fatter, 

* the 






Tide Giib. the coHMkioli l«w cbuctaL be^Mife thn eoiM 

« Hal. P. c. fw^ar cm the OM Teftameiih wbidi k part of 
•79. ' '^ 

onr belief ; but the civil lair went To far af'to 

ticddde ei^en them, aai all hefetUt^ fraaa lx« 

amiK^tkm. I am not aN^are Ibat it KiSsetiar 

. been expreftly determmed that iktimmMmu^M 

perfons ca^mot be received as mtxikf&i^ thdoffl 

Giib Law £n ^^^^ ^^^ ^^ be found #hicb' <ay tbey^ dMteM i 

**^* ircre the ^ueftion noir to arife^ « cDitfferM^jF dia* 

ciiion would probably take plaee^ f^t.mm^Ax 
ern tsoies nnch moreliberaltty^bas beeti<flldir&^ 

in this particular. Sir Maltbew' VLAt^ W whmri 

th«r urai^t df care or ttA i^ p^te&iiig the relt^ 

Hti p c ^'^^ ^ ^^^ eouiiitry- can Mtntf be itnpuffed, 

<79« Teefjbs to have beeh of dfrititbn tbkt iiirfld^ 

fii4gi^t, in foifie ctffet, be ezatnitred^ obferfifi|f, 
^ It wete a veiy batd eife^ if anmrder eomiAilt^d 
^ h^tt in England^ ift fveftmde Miy ^ a tkfft 
*< orif Ji^i tbM ownr not tbt €biift]fttl i«ti^ 
** gion, ftduld be dif^unifliabl^, btdrnfe fucll 
'* an oath Ihould not be taken which the witoefs 
y held binding;^ and' dannot &^ear otborwiTe ^ 
^ and pofllbly dlighir thittll hitiardlT ulftd^r ho^ 
^'obligauon if (worn according to the Hfual ftile 
^ of the Courts of England; But then {M 
^ addk) it is agreed that the tredit of fuch a tef- 
" ticnony muft be left to the juty." (r) NPot- 

withftandin^ 

{e) H'ow different htbiamtld anfl bora'anelangoagef 
fr^m the intemperate seal ot Sir Edward Coke* who 

fays, 
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wItWiaiidlfig tW*, ilie f«»«wi^ fwiv^ iipinion 
was^ihat they could not be witneflVs, tiU thft 
a& of Omiehmd and Barker catot before Lord 
Hardwickc, when it was folcoinljf dccidfid by 
Wm, affifted by the two chief jttftice« (Lee and; 
lyyics) and the Chief Baron Parker, that tlic 
evi4f^e of a . Gaitoo, fworn according to the 
cer^mpniesof his own religion, was admiffiblc ; 
?B^4|be«iif5ral principle eftabfiflied, that the 
^aimAny <>f aU Infidels, wha are not Athcifts, 
wa? to be received. (/) In a late cafe before 
M^ jMfti<?<5 Bttlleraj he would not fuffer the par- 
ticular opinions of a man profcfEng the Chrif- 
tiap religion to be examined into 5 but made 
the ofily qiaeftioo, . whether he believed the 
ttn^iofi qf an 9ath^ the being of a Deity; and a 
foture ftpijte of rewards andpuiiifliments : but a 
gerfon.whp has no idea of the Being of a God, 
or a future ftate, is not admitted. 

fays* *^ th* all UJ^(kb are in law pejpetual cneniies j 
fc^ between .^eai, as with the |)evil$, whofe fabjefts 
theybe,andtheChriftian, there is perpetual hoftility^ 
aodcin He no p^f^cd,'* Vl4e T ^- »7» «• ^ahin's 

(f) %o\Xi tcbchinaVf Saline, a Sira. 1104. it was 

hcfd at the council, in the prefence of the iwo chiel 

jufti<^4r 4iat ^ Ilflaiiaiiiedafi might be fworn on the; 

Koram See alfo Morgan's Caft^ LeacKs Cro. Caf. 

64. 'By the report ofLordC. J, Willes*s judgmeat, 

ffom Ms own M. S S. lately publiflied, it Ihauld 

fi^em tfiat he coofiaed his opinion, as to the admifii^ 

bility of Geotoos, to the particular cafe ot a con* 

trad made in a foreign country, but the (iibieqiiefit 

decifioAS have left no doubt that they are admiffible in 

all cafes. 

The 
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Tht uta^l. form of adaumfteriog the oath has 

frequently been difpenfed with, as where Doc* 

tor Owen, Vice ChaUicdlor of Oxford^ beisg 

called as a wifcnefs, refufed to be fivorn'by lay- 

' '" ing bit right hand on the book and kifling it^ 

but catrfed the book to be held open before htm, 

and lifted up his right hand ; the jury in this 

cafe prayed the , opinion of the Court, if they 

ought to think this teftimony as firong as that 

of a witnefs otherwife fworn ; find Gfin, Chief 

Jufiiee, told them that in .his opinion he had 

taken as ftrong an oath as , any other. witnefs ; 

cafe. Leach but laid, that if he were fworn himfelf, he 

Mce V. Reed, would Kils the booK. In like manner, a Scotch 

P^e N P 

13. * covenantor has been permitted to fwear by^ 

aifoCowp!3894 holding uphis hand ; for as Lord Chief Baron' 

• • • .' ' , • #■* 

. Parker obferved in Omicbund and Barker^ 
' ** Oaths are to . be adminiftcred to all perfbns 

• * * i .r 

** according to ^eir own opinion^, and as it mod 
" afiPeds their confciences.'* This certainly is 
the beft teft of truth, and thii legiflatune bn'tfaia- 
ground have, by fcyeral a£);s of Parliapoent,' 
vxz.jand 8 W. 3* e. 34, 1 Gx.fk. 2. k. 6^9l^G.l 
c. 6^.^nd 22 G. 2 f. 30, /. 46, difpenfed, ^itB 
any oaths at all from Quakers in civil cales ; 

Rex V. Card* • ' . ^ . m 

ner, t Burr. * but the(r affirmation is ftillinadmiflible in crim- 

jnal proceedings, to charge or exculpate anoth- 
er, though it may: be read tOf ekculpate them* 
Cafliev felves. It has been held that an .appeal of' 

?*^**''1«*' death, and motions for informations and attach- 

tStra. 854. ' 

ments^ 
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meots, or to ftnftrcr the matters of an aflldavit, f sJJ;^'*''^J^ 

are criminal proceedings within tbefe ftatut^j. ^^^'I'^^qi, 

and that copfcquently in fuch cafes, jthcir at *^;^7J; J**^' ^ 

Ermat^on is jnadmiflGible i but that a motion to ^*„^^f^*^ 

quaf h an appoip tment. of ovcrfecrs, or a qui t^m « «^9. Auhcfo* 

a^iont are not crimua^l fMrooeodiogs^ a^dtimt Cowp. 3«ii 
in those cafes the affirmation c^ a. Quaker majr 
be received^ (^i * ij 

ig) In this cafe oi Atchefon V . EtHrtn^ Owp^^iz^ 
Lord Mansfield gave a very elaborate judgment on the 
ftamtes made lor the relief of qaakers, and on the na- 
lure of oaths in ger^ral ; the. extenfive learning oi' 
which, is only equalled by the mild fpirit ot toleration 
inculcated by it. ' ^ 
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SECTION' III. ' •'/•'• 
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., ; ta/btCfu/c, ..., ... p :, 

*BUT the rule wliich Has the moft extcnfive 



operation in the exclufion of witn/fles, and. 
which has beeti found moft di&cult in ii;s.ap« 
plication, is that which pfevcnts pcrfons inter- 
cfted in the event of a fuit Jfunlefs in a few ex- 
cepted cafes of evident neceflity) f/om being 
witneffes in it.— What is fuch an interefl:. as 
ihall totally exclude teftimony^ has often been 

P ' the 
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Vide Bent ¥» 
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AppcadiJt* 



tT,R«.tff|« 



Downi,t Roll. 
Ab. 685. Buh 
▼. MoQUgoei 
etledFortcf* « 
cue*! Iteptt47. 



tbff fubjjpQ^^if C9f|troverry. The old cafet hare 
gofe^'UlPOQ vecy fobtUe ^oufidi :: but of late 
ytafai.thc.Coyru ha^e eodear^ipr^i as far i» 
ppQibley coefiftciil fritk aucbaii^s, to Jet the 
<?iye4lMip' go £0 the:credit rather t^ototbe 
eiNiifikv^cjr .^ a im«(|ii ^ anil the geimal^ rule 
nur. diablifhed i5» that 00 obfediofi can be 
xnade to a witnefs on ih«i grpuQd^.ttiilers he be 
dire£l(y iDttre(led>.that ta ucdkfi^he may be im* 
tncdiatelv benefited or iniurcd by the eveot of 

bis evidieiice, or given a^^mft it mil bjb evidence 
Snt er agaiuft him ki another a&idqt^in ar^^hhf 
^Ay alteirivardi be a party ;^ a^ frnalier degree 
of itthmft^as^be poffiUlity .that bein^b^ Ua* 
Me lo ao a&iotiin a co^tam evenly or that ftm^ 
ivgjfta fim^ar fituatioa with ibe p^rty> by 
whom bO/ift calM I tkfiif^fi&my^ that caufe^ 
may, by poQibilf ty^ ieSuence the ^^iuds of a ja* 
x^mim cnro» or ,the like^ though it f urniflies a 
ftrbtil^ afgumeot agak^ft hts itidibility^ does sot 
dkftri^f his imftHnqf f thus, in one cafe» where 
A, B, and C having, it| a joint dirpofiitian in 
chancery^ fworn to the £ime fad^ The party in- 
jurrf hrougbt thfee Cfvcrj^ aaipos op the ftaf • 
ue of £Jism for perjury ^ and in another, whe re 
feveral|ierfoii»havija^ fworn to the f^nie fa£l, 
were fcvera^Iy indifi^d, it was permitted to one 
to ffive evidence on the trial of the others in his 
favour, for ontU eonvi^i<>a, he coald not be re- 
' ' • jefted 
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as Miifkmoiif ; and ka #a# ui^r^A^ 
lastly iaterefledy io at oraek ai tbe ttoqitfli^i 
tal of one would be no evidence for the other.. 
So a woman, whofe haftand was ander (enteneH iuia«t Oif. 
of deatii^ was held to be a conrpefenlrtwitnefs |)il ccf. a^u * 
an mdifliEAeDt aga^ittft others for ebe faoie'ef^ 
fence; though fiie confeffed that flie had hopes 
the coni^i Aiott t>f tbti ot^bera teight procure t 
pardon for her hufbind ; for fuch pardon was 
iiot a necceflary cohfc^uence of the comrtdion. 
Many cafes have arifen^ and many cbntr^lcfic'' 
tory decifions are to be found in the bocAs^ on 
the quefikm, how fm p^font who hshtt %M1 
dafi^attded of feoiritaies^ or injured by A perjury^ 
or other cytine» earn be #teaeffes in profeMtioisi 
A>r thc^e^fi^tees'y the event of which flkig^ 
poffiilj eatoaeraie themlfooi theoUigatiqA timf 
are chfttgid fo have enli^red ioto» or feftoM ' to 
^ih money which they have been ^liged to 
pay. But the'^neral prindple now eflabfifk^ ride auir. 
ed is, that •* the q\ieftibB. in a criminal profe- HSi'v'^^. 
** cutioo, or penal aaiO% b«»ng tiio fandya wiA JS^** t. r^ 
*• that in a civil caufe in wftkb the whnefs is ««-'^pp«*** 
^< interefted, goes gesmraliy to the credit^ oftleft 
^^ the judgoiene in At profeottiiote^ irtiere hie 
^* is a' witnefsican begiven in evideace iti the 

^* caufe wlwrein he is tstevefted^*' (b) 

Bait 

 

(A) The cafes on this point are fp cdntradiSory, that 
tt is iitapoffible to attempt to reeaadle them. }xiWmit*s 
C^» Httri. 93i» it is laid down at a general rule, that 
in the cafe of iwnjiiry} be, who is injured hy the petjo- 
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But tliougb tbi&isiUie ^ai^ sole^ an. emmp^ 
tioft iQ it feeing la .he cAablifhal in lim .eafe 

,, ,. I •»• * i ^ I %'• ■*«•» ^ *. 

rff cannot be a witnefs on an indiflment for it ; and in 

.the c^fedf Rex. v. Whiting, t Sdlk. fi«3, it' tv^as heltf. 

tbi^ a i^WBtn-vH^io bat! been indited by tbeiraodof the 

defendant^ to fign a note of. hand, could not be a wit* 

nefs againft him, becfaufe his conv!£tion vfould infiuence 

the jury on the trial ofinafiKoa on the note, though 

ike r€ford could not ^e given in emdence. In the cafe 

oi the Kii^g '& Etlis\ 2 StAiJito^. a detendaBt* in an 

e|€€bnent, againft whom 'the verdifb'was giVen," was 

beM not to be a wiioefs on an indi^ment tor perjury 

commtttedon the trial of foch cjeflment : and in the 

cafe of the King & Nunez, t Stra\ 1043, it was 'deter- 

minfld, that a perfon who bad filed an injjtiRSiM ^iil in 

the Exchequer, to ilay proceedings in an a6H9n brought 

on a i)r6iniffor^ note, eould not be a witnefs to prove 

Smjury cotnmitted in ^n anftirer to^ that brll; ' Phris^s 

Cafe ^1 Venir, 49, ^nd 1 «S£4/. 431 J is direfily qootrary 

to the' JSj»^ & iVhiting ; the only difference between 

the two cafes is, that one ihformatioh was for fi-andulent- 

ly procttn|ijg a warrant of attorney to; confefs Jud'gment, 

the other for fo procuring a prom ifTory note. And in 

the king & Moifc (1 ^/fi/^ggj Whith'-'wajl an 'iridift- 

n^f^t for. tcariiifca liote, thc'Weeaf the 'note- was zir^ 

mitted to prove the cafe. The qafes of the K.^^ ^ 

Whitings the King & Nunez ^ and the King' & Ettis^ 

areiaidbyXor4Mansfiel(), IB 4 Burr. ^255,;. to bave 

been over-ruledty. Lord Chief JuflLce Le^. i/itbe cafe 

of the King & Broughion, z Stra. 1229 ; and the rule 

laid down by Lord Mansfield, in that book, is as above 

ftated^ " th^t the qucjftion in a. criminal profecution, be- 

•' ing the fame with a civil caufe in which the wit- 

*• nefs is interefted, goes^<r;?<rr<i//y to the tredit ; unU/s 

•* ikejudgifteni in ike projicuiion^.where At ts a witnefs 

" can be'givenin evidence in the cau/e ti here he is intereft- 

•• ed:' Adiftinaion, however, may be made between the 

cafes of the K,ing ^ Whitifii, &c..and ,tbe cafe of the 

KinJS & BrougMo^^ In lhe.firil three Cafes, the perfon 

who waVcalled as a w.itnefsiii^ight eventually have been 

benfi&qjl, becawffi in tiw Kin & WkUing^ the note was 

good 



k 



offnftryjof many cafes have been decided, 
Chat-a perfon, whofe hand writing has been forg- 

* 

good inflrument tiU the defendant was conviacd. In 
the King 8c Ellis, the defendant in the ejeflment failed 
at the tml, and he anight 4iope to obtain t vefdi3 in: a* 
notl^er ejeSmenty if he fucceeded in con vising the d«« 
fendant on the indiflment for perjury; and in the Kiug 
& Nunez, the fait in the Exchequer was ftiil pending* 
In the cafe of the J^ing & Broughion. the fuit in Chan- 
eery was ended, and ended in the: manner mofl agreea* 
ble to the intereft of the witnefs ; for the Lord Cfyan* 
ceiior not believing Broughton, the deiendapt in that 
indiSment, had decreed for the witnefs, fo that the wit- 
nefs could not have even the hope of benefiting him* 
felfby QonvifliiDg Brougbti>n* The following cai« 
clearly ellat)lifhcs the pofition l^d down by Lord Mans- 
field, in the cafe of Ahrahams and Bunn^ but at the 
fame time as clearly ov^twrnsthe cafe pf Rex. v, Whiu 
2«5^, and cannot b^diftinguifhed' from it.— It was the 
cafe of BariUt v. Picker/gill, and is cited by Lord Mans- 
field, 4 Burr. 2t^g. as follows : The defendant bought 
an eflate loi* th^s plaii^tiS*. There was no writing, nor 
was any part of the money paid by the plaintiff. The 
defendant articled in his own name, and refofed to 
convay, s^nd by bis aofwer denied any truft ; parol evi* 
dence was reje8ed, and the bill was difmilTdd. The 
defendant was afterwards indited for perjury, tried at 
YarJt, and convifled^^ tht evidence of the plaintiffs con- 
firmed by circumftances, and the defendant's declara- 
tions. The plaintifi'then petitioned for a fupplemen- 
tal bill, in the Qature of a bill, of review, dating the 
convifllon. But the petition was difmiCfed, becaufe the 
conviSiion was not evidence. In the cafe of Abrahams v. 
iStf»ii,abovementioned,the borrower of money was held 
a good witnefs to prove the whole cafe in an aflion for 
ulury againft the lender, and the authorhy of this cafe 
was fully recogAifedin the late cafe of fmM and Pr^s^^rr; 
but in an. a£lion againil the aflSgnee of a bankrupt, for 
taking ufurious intereft on a loan to the bankrupt, he 
not having obtained his certificate, nor paid the money, 
was not permitted to prove the ufury. Martin v. JDriiy. 
tfffi, 2 r. Rep. 496. 

ed 
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'Watt'* Caf. 
H9t6, 331, 



Party in a 
Caafe. 



Wellcr V. 
Governori of 
Fouadiing 
Hofp. Peifcc^ 
Caf. t^3.- 



Gafe>6f Corpo- 
rscfon of 
London, t 
Ventr. 35 !• 
Ld. Howard 
V. Bell, Hob. 
92. Sandy v» 
Cuftomhoufe 
officers, Skin* 



«d to an inftrumenty whereby^iFgooJ^hewoutd 
be charged with a fum of money i woot wb^ 
has paid money in confequence ^f fucb fdrgery, 
cannot be a witnefs on the iadidfueof • (iy 

In cafes where the party injured cateot'/fry 
poffibiiity derive any benefit from the tetdifi in 
the profecation^ as in indiAtoetits for affatifc&v 
and the like perfonal injury, his competency has 
never been doubted. 

From what has been already faid, it may be" 
taken asa general mle^ tbat a iparty ia a cai^e 
cannot be examined as a witnefs^ f6t he ts' in tfeie' 
kigbeft degree intereiled io the event of it s ^ut 
where a maar is not, in poimtofSkSt^ int^efted^. 
but only a nominal party^ as'wber^ members 
of a cbavitable laftitoifon ffre <ltfimilftntsria 
their corporate chara£ler« there is no objcftlbn 
to an individual member hsing oxamioed a^ a 
witnePs for the corporation, for in this caf6 he 
is giving evidence for the public .. bpdy bnlf^i 
and not for himfelF as an indivrdtlaL ^ 
« So in queftionsasto the rtgb^s, or immuni** 
ties of a corfcratian; the evtdeDpee of indiviikiais 
who are not privately interefted, though 
members of the city, may be received ; -but 
where corporators, as fuch have private interefls 
as to be free of toll, rights of cosnnooi ftc. tbefe 
being realty and fubllantiall)^ int^efted lii^ the 
event of th/c cjt\xk^ are n^ witoeflEei,.^^) . But 

(;j See the feveral cafes on this head, collefied ia the 
Digeft) at the end oi this leflion, letter D. 
(i) For the in fiances in which corporators are admit- 

ed 
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Hot tbcre are forac bftances, where pcrfcms ^^^^^^ 

fabHantisyily int^refted^ and even parties in & 
cauG^ are permitted to be examined, from >,tbe 
neceffief of Ibe cafe, and abfolute iq^pofmulity, 
of^NEQfiiiri^g piber l<e(timooy« 

In 8|a aSt9i^in'tbe ^atute of Winton, the 

fame 

^ ^ wiWe9<i|^r-See O^^eft at the eird of the iec« 
tion, fetter A* 

{4 A$ this 4s ai|.«^|C#fiti<m to the gCT«rai m^ei of latr, 
ijfH gfpu:^ft an vibicb Abe 4^ijGion. ptroceeded. and ib« 
extciu of it, ought to.^ accurately underftood. Th« 
only cale on the fubjeft is in a J&rtf'j 4M 685, 686, 
aod irQIPk )l||t,^ Mas(h^m laid 4own io generai t^rmr; 
}Q all fubrequent book&, where the fubjeB has been 
treated ot. 'the cafe is reported iq Rol/e as foUows « 
** laali aAimagaieft.a hiaadff^d broui^t by ibe imtf. 
••tec. b.cjnf a carrier, for a robbery committed on bit 
*! fervam in the abfence of the mafter, gua^e whether 
*f the ^liAtf ^beitur^tlie plaintiff timthe afition brought, 
*• max be a. wili?i96 to frQ,Ye, that he dcJiincied tbemon^ 
•• ies ot which his fervant fwears he was robbed, before 
**bts ferine fet out on his journey in whicii he was 
V j^qhbed. fqr tl^SjOp^l^^j^ proved othefi and 

^ no ^erfon is to be a witnefs in bis own cattfe. but for 
•'.hecelBty : as if he Jivrnfilf had been rabbtd, altkougk 
"^ ih^l h m(timMJ^,j^M pdghs h^g^ mtmfs in 
7 jjfxm UmJ^ljioMuLhan rabktd^ and ojwh^ijum dn 
^ ik{ngt9 and aljQ to prove that he s^ve notice to the 
" m^^ ^Ut and ktdei hi^ md €r% for this is ^wcj^U^ 
'\lArdffgMltoJiftker pr^wf. But as to iartviaf the 
*' deUYe]:y ot the money to his fervant befote the rob*. 
" bery»;and beforsJie fei ootim bib joi^ney, this migbt 
•« hp:^i9s^h%Mifj>^tti aft^ well astqr hifi^ ^aUbotigH 
'^ it, was ob^fiQed^ that it is not fafe nor uftial for msa 
*' to call witti^flS^ vrfien they deliver money to ort-ry 
'^' 99 a ^ourney^ on acconnt of ibe dbwger of difeovery ; 

"and 
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fame principle of neceffity, it has been holdkn 
that perfons, who become ioterefted in the tcm' 

" and tor this reafon per curiamy ^gainft my opinion, 
'< it was ruled, that he Ihoaid be received ti a witndb/* 
Mk. 1650, Bennet v. Hundrtd of Htrijord. 

Johnfon v. Brownings 6 Mon. ai6. In an af-lion for 
nalicioos profecution, where nobody was bf at the 
time the fuppofed ielony was committed but the de- 
fendant's wife, toho could noi, in this ca/i, be a i^tnefs 
to prove the felony committed. Holt, C. J. allowed her 
oath, which fhe made at the trial ok the indtfiment, to 
be given in evidence to prove a felony committed, tor 
otherwife one that fbould be robbed, &c. would be 
under an intolerable mifchiet/for if he . profecuted for 
fiich robbery* &c. and the party (hotild, at any rate , be 
acquitted, the proiecuior would be liable to ,an a^ion 
for malicious proCscution, without a poffibiltty of mak- 
ipf .a good defence, though the cai;ife of proiecuiion 
was ever fo pregnant. 

Tbefe are the only cafes, I believe, in the books» 
where parties to the caufe have been permitted to give , 
evidence fior*themfelves, and, in the latter cafe« itfeems 
to have been taken lor granted, that the wife could nbit 
be examined, ihoiigh her lor mer evidence waa admit 1^ 
ted. r. ' I '. 

But it frequently happens thatpeffons are made de« 
fiaodants with others^ for the mere purpofie of e^cludifig, 
their teftimony. • Iti this' cafe, ii iio evidenci what^vec. 
is given agairift theperfon fo improperly m^de defend*, 
ants, be wiU be entitled to an* acquittal immediately the. 
plaintiff has clofed bis cafe, isnd may then be.examined. 
as a witnefs, on behalf of the other defendant (GiU^ 
lMVf£v. 1)4 ;) and in Vfke mariner a defendant in tro- 
ver, who Jiad fufff*t>ed judgment by default, was per- 
mitted by Lord Kenyon, <to give.evidence to prove liis 
co^eiendanf (who^leaded) not guilty, Ward v. Axy-. 
doH & ai» Efp. Co/* 55>.* So ill 'Afi«. v. Fletcher ^ t Stra. 
6^5, on an iiiidt£lm^it agttinft- W6 for an aflavilt, one 
fubmiiied and was fined^'and he alfo Vra^ admitted as' ai^ 
witnels tor the otjier. But if there is tiie iligbteft evi- 
dence 



mw conrfe of kpjini/s^ and who alone can poffibly 

have knowledge of a hOty may be called as wUnef- 

fes to prove it ; as in the cafe of a fervant, who BoI. n. ti 

has paid money, or a porter who, in he way of ooJidbg^'** 

bis bufinefs, delivers out or receives parcels, c^^i^.^" 

though the evidence whereby he charges anoth* 

er with the money or goods, exonerates himfelf 

from his liability to account to his matter for 

them, for, if this intcreft was to exclude teftimo- 

tky^ there would never be any evidence of fuch 

fads, {m) 

Q Other 

» • ' ^ ^ .  • 

to charge one defendant, he cannot be a witnefs for the 
others, becaufe the queflion, as to his liability, muft 
wait the final event of the verdifl, and the jury may, 
of their own knowledge, have further information oi 
the fa8r, than what they celled: from the witnelTcs in 
Court. Gilb. Law Ev. 134. Thus where A. and B, 
t^eifigjointljr fued fn offumr^fit, B. pleaded his difcbarge 
under a commtf&on of bankruptcy, and on the trial 
proved hit certificate. 'Lord Kenyon held, that he was 
not entitled tdan immediate acquittal, but that theplain<» 
tiff* h«vmg made a cafe againft him, was entitled to have 
the whole cafe fubmitted to the jury at the fame time» 
aQ^ confequently he cooldnotbe examined as tw itaefi- 
tor tbff other defendant. (Rdvtn ^ 4/. v. Duwnng 
K^ B.\ Sittings ai GuUdhali^ afttr Trinity Term, ijgg,/ 
&alM.S. 

If the plaintiff! in his declaration, flate that the.de- 
fendan^ together with A. B. committed a trefpafs, ihis 
will not deprive the defendant of the teflimonyof A.B, 
ualefs evidence is given of his* having been concerned 
in ;he h&»sknd that procefs bad iflued agatnil him^. and 
endeavours uled to (ervehim with it, JUoy/f». WiUtmms^ 
CaJ, Temp* Hard. 123. Hill v* Fiemtng, tUd. 264, 

(m).For other inftances, in which perfons ha-Vje been 
admitted witneffes from neceffity, fee Digeif of jGafes 
attheend^f this fedion, letter (A) pUc. 8. (Bj[..p)dic* 1, 
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Cafe of Peter, 
boro' Bridge, 
cited 1 Vent. 
3jt. Gilb. 
Law Ef. st^ 
Rex» V. In- 
habitanta of 
Wilu, 6 
Mod. J07, 
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'6tUrcA(is Whic^, at S^tti^ik, (^etti to e^'. 
pole a wittiefs to this bbjeflibb on account of 
ihtei-efi, arie taken out of the rule ^y a counter 
iDterelt in hihii as where his intereft in the e*. 
vent of the caufe, fupported By bis evidence, is 
countcrafted hy an equal or greater interen, 

that it (hould be (iecicled other wife • for in- 

*     » « • 

ftance, ifanincJiamcnt be preiFerred againfi a 
county for not repairing a bridge, and the on- 
ly quedion be whether it is in repair or not, 
men of thie county are good witnefles/ ^^caufe 
it is equally deffrable to every man that the 
bridge, for cbnveciience of ^^Bagii, (fiould be Yir 
paired. when it is neceif4ry ; as that they (bouta 



• « «<. • 



^ 'lOaidhioprtncitkfe.ol neoeffiiy it baai been M^ AhH^ 
ii|4nfo£inations.on theilatutei^ C. Si agaiDlf huoting- 
del^r,^the^ftatute9of<^pnvcmicIes,^and the aftf o(» navi. 
g|Ktion,>4fae inlormer Aalthea witneTs^ tboi^* part of. 
the.peiUlty goes tpJjim fGHb.,Lam Ev. i%^»J Tbcr 
only cafe which fiipports that doBrine is* that ot '^A^^ 
mugi^v^ Hdnkiy, f^ Ai^e/, 114 ;/hiiithp'm^99^^oiteUf 
cQ\h&^i by Mr.' Ndtan; iti'hts note on Rex v. Tilly, 1 
Sha. 3ii5i folly eftabllBi the/contrary prffitiori.-InadAi* 
ti<Ht H^'tbefe: mwt bb roentidh6d,the c^reoti&;v^v.' Jrtfcif^> 
fn)u^, lEfp. Caf^ij^^ where a whnefs was' rejc6fed on''* 
an information (under the flatute) for concealing naV^l 
ftores, as bbing the intaVbaer/arfdbbJr/g entitle- to- a 
iBb^ety of the penalty -though vaRtx v, Colt^ Pekkt's - 
CaJi 2^1-8, Lord Kenyon held, a witnels Handing in ;a 
fimihf'fitUation was noto^je^ionable, bbcauiV he b¥d 
110 abfelbte right to^ the pernrfty veiled in hini> as the 
Court were not botind to inflift « pecuniary penalty. 
But in cafes of rewards for thfe apprehfenfion' of felons, 
*c* it wfti refblved by aH the judges, that tbe perfbn; 
appreWtndinjSf beifig entitled tothe reward, did hot difa- 
ble i»kiiJiWl bbtflfg a wlt|i9(ii WiA^huck's Cro. Caf. 



not 
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\s ptr(e^]jf ip^i^ffereatt t>eiag equ^ally cpaoera*. 
€{} 11^ ^tj^ (fields of tjtk^ qu^ilim^. 

.Qii ^rOim^ prUiciplfi tbfl acceptor qF p |>ill{ 
«f^f xpli^8ge.is,a qoinpRterit i^^itpelpi in %n afife^o 
agai|il^ t)ie 4raw<^r, tp provo ttiat )i^ lisid no cf* 
ffl^Sj and ^ne>y prevent ifcc neceffitjr pf no* 
^c,|p^ t^ipt ; fortjiqugh by fttpporting t^^^pf 
liofi a|^o^ tbe drawer, b^ irelt'Dves bifn&lf.froq| 
9fk ji^tonsfil the fvi^ cf t|ie holder, ^c;, 9t t% 
f)Npe.|t(ne« 4iy<5» 39 ?^pn aga^inft fewjofelf »4 

|lFj»*6gWei»?tf,thpj»r^pf of i;oq<i4erat}pp wU| 
mt awft hiqi, Iwt muft I>c proved fey WP^hV 
iritne& ; but whena man is proved tot>« a pai^ 
Ofr iirkiijinpAiifr. agitinA ,whQm ^n st/^Qtk m 
t»3nitgbl» lie is no wimefr ^ prpH^e (bfit >bc g#o4l 
wex^ folil to tbe otben a3 hi3 fery^nt» an^l oft 
his ((At credit:, becaufe here the adtoo, wUbJi 
}ie gives ag^titt hiwtdf^ is . couate wa^d By a 
potter tatereft in gottiagirid- of a moiety dF 
ll^tfioilsoftjiepielent afiiidn^ to w|iitdi he as 
pfK^iei im^uld he UaUe. (n^ ^ 

The evident poUcy o(^ Ibis rale of Isiir,: h t* 
prevent tfabfe, who aeeeiairily have a^ftrongibias 
on thek minds from being pot' in' a fi€mlto% 
^ere tfaeiip intereft may iadace th^m to depari 
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(») for other ipftances inwji^cb a witp^s is adlnittt 
tedbti account of bis indiffi^rencei fee lAgcur letter IS. 

from 
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lea. Ooft n 

Tncy. I P, 
Will 290. 
Good title dem 
Torbci V. Wei- 
ford Dougl, 
139 crf>we n 
Joiiiffe t 
Vac. ^5* 



Hopkbi V. 

Nrtlc» 1 Sol. 
aoa$. 



Witaeft 
thinktag 
hirffclf 
intMefted* 



Hlle fop Lit. 
6 Gilb. Uir 
E?« ift^. 



from the truth s and therefore; as we faw in « 
former inftance where the intereftiis ftridly for- 
mal, arifing from the fituatioo in which they arc 
placed, and they cannot be really benefited or 
injared by the event df the caufe^ it dots not 
apply. Of this nature, is the cafe of a guard* 
ian in foccagcj who may be examined on the 
behalf of his ward in an adion brought by 
him : fo a grantee, cixecutor, or devifee, who 
is merely a truftee, and has no beneficial inter- 
eft^' may give evidence of the grant to bim^ or^. 
in fupport'of the wiilj by proving the fanity of 
the teftator, and his having aded in the tru^ 
will not rendei* him incompetent. But the 
cafe of a guardian on record, ftands 00 . a very 
difi^erent foundation, for he is really interefted 
in the event of the fuit, being liable to the eoftv 
in cafe the verdi& is againflTthe infant he pro« 
te£b»' 

Where a right is , claimed by a wittte(s» 
which h fuppofed to intcreOi him in the eveitt 
of a caufe j it fhould^ be confidered, before he il 
rejeded on that account, whether it be a ftrift 
legal right, or only one exiftiog in his own im- 
agination ; for if the latter only is the cafe, it 
ifaies not feem to fall withm the rule ; thus it 
has been faki that a mere tenant lit .will, may 
prove livery of feizin in his leflbr, for his inter* 
eft beitig fb precarious that he cannot niaintain 
an aftion for the pofleffioni he is confidered by 
^ • the 
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the Was no more than the fervant or batlifiFof 
the freeholder : This inftance can hardly sow- 
be confidercd as an authority, further than to- 
ward tlie eftablilhtnent of the general principle, 
that ^fae uritnefs fliould have a real, and not a 
mere ideal intereft, before he is rejeded ; for 
that *^hich the law formerly conOdered as a' te. 
-nancy at Vm, is aow in moa cafes converted 
into a tenancy from year to year, which being 
« permanent intereft, is noticed by the law j 
and, therefore, fuch a tenant cannot be exam- ^^' 
ined in ffipport of his landlord's poffeffion • ^L^" 
And ie was long fince faid. that if a landlord i^TitT' 
had prbmifed another perfon a leafe of his land 
when fecoveted, he coufd not be a witnef* • for 
this, though not ah immediate vefted intereft. 
was neverthelefs a right wliich might be enforc 
ed m a Court oftaw in cafe a verdia fliould 
be procured on his evidence. 

In tfaefe cafes^ the witnefs himfelf claimed a 
right , but where the witnefs thinks himfelf un- .^.w-.. 
der an honorary engagement to make good a '• <^«^«^ 
lofs, if it h ndt repaired by the event of the * "" "** 
caufe, though he knows he is not legally bound 
to do fa, it ha^ been held fufficfent to rejcd his 
teftimony. 



Another thing to be obferved in the applica- ^^^ . 
Hon of this rule of the law is, that the intereft ^^fi-c.^ST' 
muft exift at the time the faa the witnefs is to f^^- 



prove happened, or be thrown upon him af- 

tenrards 
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^^t^^.^f. ^. ?p^wMQ» ^f ^^* o^r the ?# v9f il« • 

ut^Al^n. m^^y VH fP^Wires bis tfifiivnqny 5 (qr if aC§tr 
^*- the event th^^ vitncfp becomes iBtercttcd ^y bis 

qjY^ a^, wi'l'out the iqteKfercQc^e or cppfe^l; o| 
the. party by y^b^na he is caUe^,%bfubfeqi^ea^ 
intf reft ^fiU not fender hini ^nqovnp^t^ent. This 
exception to the general rule of lav, is founds 
^d on tri^e principles of juHicc, for olberw^fc ^ 
wpuM frequently be i^th^ j^w^t o^t tfec ,^(- 
nefs, an4 ofcentitnes in that of the adv^rfe pattj^ 
himfeir, tc^ deprive tbeperfon ^an^i^^bU te(U? 
Barlow v. ^"^J^Y. ^.^ ^!?c benefit of It. Thi^s ^hpffgh a p<«foi» 

Fox. I stia. wager as to t\^e qvent pf it, or. a profe,<;^tojr Ifiys ^ 

wairer (hat he convid;s a defendant, neither the 
individual ii;i the one cafe, nor the public ip t}ic^ 
other, will be deprived of the right: whic(i they 
previouily had to thf tefUmot^ pf tt^c Pc;r;fvLC( 
fo interelling himfelf. 

Inlereft re. ¥^^ P'^lX ^"^^ ^^ ^^J^.^ ^^^^ ?? f^^ S'"^^ 

moved. of the traqia6Uon, but it muft conjtipuc to tb^ 

timje of the, trial ; and therefore ijfhca a wituefi; 
is »nterett«5d by b^jog aifwpr^W* .?9 Q^.O^ l|j« 
particf, or will have a ^<^^a.n^ op that p^rf^ i^ 
cafe the caufe isugfiicpffsiful,' a r^lcf Of frpip ^^fi 
party to the witnefs, or from the wttnefs tp fh« 

, Pf '|y^ ?.^ i^^ «fp wy r?q«»rp hy t?kiw f K*y 

 )]iis intereftf ^eftpres bis cpinpe^tic]^ ; ^d i^ 
tbefe cafes, if the pavty i^^p wiihes to pall tt^c 
^'^"5'«.» tenders a reJRafc. t<i ^ia?, ^jt^ fefi, r^^fj^ 

to 
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tb accVotlit, or ttic withefii havirig k dairii tcVi- Ooodtitie 4e» 

' . ° . ; , Fowler n 

dcrs a releafe on his parL which is rcYiilcd, he ^«^fo'<*» 

*^ * ' Dougl. 139. 

may be examined as a witnefs ; for neither the Bent v. Biker, 
mtAefs htmfelf, nor the party in the caufe, can 
citlude hiVteftifliony, by an objc^ton oh ac-' 
l»ilntof his interc ft, when that inlereft has in 

truth been removed. {0) ^ 

I (hall 

{6) Ih'the cafe o* Goodltih dm Fowler v. Wclford, « 
p^rfon who was devifee of a reverfion in copy hold 
fremrfes/ was called to fubftantiate the will, by provins't 
tire fabity ' ot* the teftator, he had furrendered his rever* 
lioh tathe ufeoi the heir at law, but the beir had refuf* 
ed to accept it, yet the court held him to be a compe* 
teilt witniii ; and Mr. JuJHce AJhburft faid, *• every 
objeflton bt intereft proceeds on the [Mreiumption thai 
it may bias the nfind oi the witneis ; but that prcfamp* 
tion ii taken awdy by proof of hts having done all iti , 
ht» po wtfr fo igfet rid of bis intereft." 

But in Holdfufi dem Anflttyv^ Dcmfingi a ^/rtf.1253, 
wh^rCf an annuity of io). per antium was given by will 
to Elizabeth; the wife 6t Johh riales, for life, to her 
feparate ufe ; and alfo a legacy of lol. each to John 
H&lesdnd his wife, to which John Hales was a fobfcrib. 
ingwithefsM; th^ CoUrt of King's Bench held Hales 
cbild ii6tbea witiiefs, though -the devifee had tendered 
the^^twd legacies of lol; each. The chief Jufticc in de- ' 
livering the refolution of the Court, faid, '* If the ten- 
der would foe ieqUaltO payment of thie two money leg. 
aciet, as it is not, yet the annuity charged upon the ef- ' 
tate devifed, would ftill fubfift : and further he obferv- 
ed, that the true time torareertarninghisrr^^t^Yi/y was ^ , 
ibetime of atteAation, and if then interefied, he could 
not afterwards be a witnefs." 

Lord Mansfield, in delivering the opinion of the 
Cdart;an Windham v* Cheiwyndf 1 Burr. 417/ ^c« 
cdmrnerited much at length on the word credible wit« 
neffes, in the Statute of Frauds, on which the deciCon. 
of the Court ill the lail OXt, in fome mearure, proceed- 
ed ; 
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I (hall conclude this fedioo, by obfervtog that 
a man who is intereftcd in the event of a fait, 

is 

eds and obferved, *' that the word was never ufed as 
fynonytnous to compeieni ; but when applied, it prefup. 
pofes die evidence gi^en. Alter the competence, ol a 
witnefs is allowed, the confideration of his credibility 
arires, and not before ; ' and the only confideration ia 
determi^iog hit competency, muft be whether he 
was competent at the time of his examinaiton. His 
Lordfhip faid, that the decifion of the court in that cafe 
went rather upon the particular circumftances ot that 
cafe, than upon the general propofition, and that as to 
the annuity, there was no releafe. There could be no 
payment or tender without the interpofition of a Court 
of Jufiice, becaufe the value depended upon uncertain 
eftimation, but no attempt had been there made towards 
paying or tendering the value ot the annuity/* It is 
impoffible to conveyy by any abridgment ot the cafe oF 
Windham v. Chetwmd, the fubftante even of the very 
elaboiate and elegant judgment pronounced t>y Lord 
Mansfield on that occafion ; and the queftion here 
made having been fettled by legiflative interterence, in 
confequence of the decifion in ^n/fey v^ Duwfi/ig^ it be* 
comes unneceflary to fiate the cafe at length. 
For by Stat. 25 G, ft. c. 6. it is ena6ted, 
I. That any beneficial devife, legacy, eftate, intereft. 
gilt, or appointment) made to any perfon being a wit. 
nefs, alter S4th June, 175a, to any will or codicil, fiiall 
be void,* and fuch perfon (hall be admitted as a wit« 
nefs. 

a. That any creditor attefting ai|y will or codicilt 
made or to be made, by which his debt iMj^harged up* 
00 land, fliall be admitted as a witnefs to tlie executioD 
of fuch will or codicil notwithfianding fuch charge. 

3. That any perion who had att^fiedany will or co- 
dicil then made, to whom any legacy or bequefi was 
given, haying been paid or releafed, or upon tender 
made having refufed to accept fuch legacy or bequeft, 
ihall be admitted as a witnefs to the execution of fuch 
will or codicil. 

4. That any legatee, having attefied a will or co- 
i dicil 
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is objedionabk only when he comes to prove a 
fa£l confident with his inlereft ; for it the evi« 
dence he is to give is contrary to his intereft, he 
ii the bed poffible witnefs that can be called^ 
and no objection can be made to him by the 
party in the caufe. In this cafe^ however^ he 
may himfelf fometioies objeft to be examined^ 
becanfe his evidence may fubjeft him to feature 
inconvenience^ but of this hereafter* 

dicil tbePttnadey who shall have died in the life-time o( 
the tefiator, or before he shall have received or iVleared 
his legacy, (ball be deemed a legal witnefs onTucb wilt 
or codicil. ., . ' 

After, which there is a provifo, that the credit of ^very 
fuchwitnefsKin anv oi the cafes before*mcntioned, shall be 
fubje£l to the conudcration ot the court and jury belor^ 
whom he Oiall be Examined, or the Court ot Equity iii 
wh.ich Us. teftimony (hall be made ufe of, in like man^ 
tier ai the credit of witnefTes in all other cafes ought to 
bo cQofidefed qt^ and determined. ^ 
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DIGEST OF CASES. 



(A^Jawiat Cfjet Corporator j and <4bfrs are Wif' 
tuffos OM fuiHc Quf^ions. 

, THEseneral rule, ^s.to ihii, is, I believe^ correQIjc 
ft^ted in the preceding feflion ; and it was welt obferv- 
•d by ScrpJM, C. J. 3 i>ii, lai, that it cahnpt be a 
general rule mat members of cofporatrohs fliatl be ad- 
be witnefles in a£lion$ lor or a- 
i^.tiot every cafe fball Itaiid upon 
;i ;,to wit, wfi'eiher their iiitereft 
io be' ^iefumed it fnay. occartoii 
not J Witb tbls prelitiiinarjf* tibfer-' 
> a few of the ancieflr' c^ei, and 
d«rh ones. '■ .'"','' ' "■ , ' 
1. In the cale of ibe CorpoTaiion of London for wd- 
ter-bailage, i Vtntr, gji, an a£lion being brought by 
the Mayor and Commonaltjr of London, for tonnage 
OQ wine imported by the defendant, Freemen of Londos 
w«re offered as witnefTes (or the plainliSii and on objec- 
tion being taken to them by the defendant's counfel, be* 
caufe they were parties (the commonahy compre> 
heoding all the IreemenJ and likewife inicreRed t 
Scroggt, Dolben, and Raymond, were of opinion thai 
they were wiineSes ; buijones, J. was of a contrary 
opinion ; and the plaintiffs counfel having other wit- 
mefTet, did not examine them. But in another cafe, 
where the gucftion as to right of the City to toll on 
«oali, cane in queftion, it appearing that the Mayor 
and SherriSs had the loll lor the Corporation at laige^ 
and that no individual citizen was benefited bf it, the 
freemen were held good witnefics. Rxx v, M.ayor^ &e. 
tf London, 8 Lev. iji. And fo in the cafe of King v. 
CarpenUr, s Shtw, 47, all the judges except Jones, 
Itttd 'tbem.jtood wiineiTM in foch cales. 

t. Upo« 
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8. Upon a trUl at bar, of an ifltie direfied oat gt 
Chancery, whedier all the marior 6t *S, H. wat withtti 
the County of Stafford, exception was taken to fotne of 
the wi^neffes, who were caffleid -^o prove tfce Matiof*. 
houfe within the County of Saflop, becaufe they were 
of that county themfelves ; but it was ruled that any 
perfcMiof'tbe county, ifhe is npt within the ^undtcd 
where the maHot is, might be a witnef^ i for as tg tbe 
county taxbs, Qvery hundred pVys iU proportion ; bui 
as to hundreds^ there are particular charges. ' fiui h 
being afterwards proved that (here Va's a ge&eraf 't^ in 
each county for maintenance of the fuitr no one' who 
was charged thereto^ was permiUed to be a witf^eul. 
7 he County of Salop agdinj the County qf'Stajfhr^/ t 
Sid. ija. .- ^ ^ 

3* Intrefpafs, the plaintilFcIaimeid as leflTee ot\ht 
Corporation of Kingiion, who as Lords of the ^anQr 
had approved the land in qudQion^ and it was tuUA ilfat 
a freeman could not be a witpel^ tp prove (nfficieiiycy 
'Of common left., becaufe the rent mull ,be referVeid W 
tbeufe of the Corporation. Burton v. llihdc, 5 T* 

4. Tl^e queiUon .being whether the plaintiff was e|i« 
titled to i>e eje^ed Common Council -man of Apple, 
by ; the defendant attempted to dif(|ua1ify hiin,bf fet- 
ting up two qualifications which he had not, iriz. a|mr.. 
gage tenur^^ and being an inhabitant s and to ptdve 
this, called one an iafaabitant, but who bad not 9 tur- 
gage tenure. ItwasobjeScd that lie was no wJcneiTs 
to narrow the right, and confine it io l)urgage teilaAts 
and inbabiuots^ liavtng one of Ihele quaUficationshipi- 
felf, and tbepefore fp far intcrefted, as he yJras neafer 
the right he fet up tban Qth^r perfoos. But tbb Cour^ 
faid, tnere was a neceflity of allowing fuch people in a 
que&ion of this nature, tince they muft belt Jinow the 
right .; befides, ^e was in c{(cBl a witnefs a$^i^& hxmfelf, 
by iayii^ji ^laugli tarn an inhabl,t4nt, yetlba^eif5jfig)tt 
AQ,bechafcn»J)ecaufe I have not a hu/gj^ge ^nyre. 4/<. 
venfim^ v.Niuinfya^ tStm. ^3. ,a.X(?rrf Saym» ij^, 

4. upon information, in nature of ^qutf war r ant 0^ 
the qucftipn on which the defendant's i;itle turnrf >vas^ 
whciher the former mayor had a^ right .tp name two el* 

JfOTi 
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iibrs to return « jury, if the town-clerki who tnighl 
^m\oate ooe, was abreot or refufed. The fecond e\\<^ 
for nomiiutedby the mayor, wis called as a'witnefsf 
and it wai.obje&ed to kis competency, that be having 
ajfied uoder iucb a nominsttion was liable to an infontia-^ 
tibn, and, theretore, could not be ex^imined. Tlie judge 
allowed the objeflion ; but, on motion for new trial, 
the Court t;hought it wentoaly to his credit, and granted 
a new trial. Rex y. Robbtns, « Sira. 10%. 
; 6, Brut'in the cafe of the Company of Carpenters, &c. 
V. Haymard^ Dpugl. gSo, where an aftion was brought 
by a cqrporation on a cuftom, a flranger wBo had a6le<r 
^n defiance pF the cuftom^ was held to be an incompetent 
witnefs* 

. 7* On : the trial of an iflae taken on th^e re'turh to a 
mandamus to admit'a man to his freedom, as the elded 
fonptaireieman, the father was held tdbeagood witnefs 
to prove the cuftom for fpos of freemen to become free. 
i2(MC V. Miiyor andBurgeJfcs o/Oakhampion, 1 Wits. 332, 
V 8. Rexv> Phillips arid archer^ ai Cam^, per Lee^ C. 
J. Bui. N.P, 289, the queftioff being whether the de- 
tendants had a right to be freemen, though it appeared 
there were commons" belonging to the freemen, yet an 
alflerman was permitted to prove them not freemen, it 
Appearing thcU none but aider men were privy to the tranf^ 
affions, in making perjons free. 

9. On a prefcription of a right of common, as ap- 
purtenanttothe Houfe of A. B. who has a firailar 
houfe, is a good witnefs ; bat if it i^ claimed, by cuf- 
torn, as appurtenant to all houfes fimilar to that pf A. 
B. would not be a witnefs, becaufe the record would 
in this cafe, be evidence ol his right. BuL N. P. 283. ' 

10. By fta^. 27 Geo. 3, c. ag, Parlfliioncrs are made 
competent witnefles in profecutions for penalties given 
to the parifii, not exceeding.aol. 

11. On an appeal againft a poor rstte, becaufe cer- 
tiain perfons are not rated ; a' parffltioner, who is liable 
to be rated, but is hot in*faft rated,' is a cotripetent wit- 

•nefs to prove the rateability of the perfons' omitted. 
Rex V. Proffer^ 4 T. Rep. ij. ^ 

ii. So an inhabitant, who is not rateff, is* a com* 
petent witnefs on an appeal between his own parrfh 
and another. Rex v. Little Lumley, 6 T. Rep. 157. ' 
In fome cafes, freemen interefied, as fuch h^ve been 

deemed 
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deemed competent when distrancbifed) as Where the 
Company of Sadlers brought debt on fiatute i Jac. r» 
92, again ft a man, to recover a fortetture for making 
faddles infufficientif, three of the- company being dis* 
franchifed, and declaring on the v^ir dirt^ that they ' 
had no afluratice of being refiored, were admitted as 
yH\\vieSt%(SaikT*s. Company M. Jones ^ 6 hiod. \^S\) 
but where a ireeman was called, and on an objeAton to 
bis teflimony, the corporation produced a judgfeient in 
the mayor's court, where u^n a fcirejacias being a^r 
warded, and two nihils returned, he was adjudged to be 
distranchifed ; the'man faying that he was not fum-^ 
, moned^ and knew nothing ot the disfrancfaifement. 
Holt, C Jf. would not permit him to be examined. 
Brown v. Cor-poratioh of London ^ ix Mod, fiaj. 
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(B) Servants and Agents. 

u A Banker's cl^erk having paid more than waa 
due on a bill, was held a good witnefs in an a£lion 
brought by ihe banker to recover back the furplus ; and 
Uiis Irom neoej^ty, Mardin v, Horrel^ a Slra. 647. So 
where a perfon generally entrufied his fon to receive 
money for him, vyho did fo, and delivered it to the de- 
fendant ; in an a3ion of trover to recover it, the fon 
was held a good witnefs, , Anonymous, SalLzBg. 

2. The plaintiff's fervant having given money ot 
his mafier's tothedetendant for illegal infurances in 
the lottery, was admitted a witnefs for his mafler, on be- 
ing rdtaftd hy him. Note, this was not the cafe of an 
ordinal y tranfa£lion in buHnefs, and therefore the re- 
leale appears to have been neceffary to make him a 
witnefs, Clarke v, Shee^,Cov>p* 199. 

g. A. fells goods toB. and afterwards C. dcfires D. 
to pay A. and promifes to jepay him, D. pays A. and 
aiierwards B. allows the money to D, in account. In 
an a6lion againft C, B. was called to prove the account 
(it amounting to payment} and it was obje£led, that the 
contrail being originally only between A. and Ti.J&. 
was ilill liable to A? and was therefore fwearing to dtf- 
charge himfelf, but the Chief Juftice faid, he wputd al- 
low him to be a witnefs to prove the payment as a fer. 
vant to C, BfozLn/on v. Avery. 1 Stra. 506. 

4» A tailor, who was to have a poundage, according 



ioihtamaunioftktJiilc.^^hf^M a ^Qod ^At^Al^. to 
prov e the contraa in an *aioa hy hi$ principal. i3/>^ 
V.Cooper, 2 n^iis.M; ^nd in HU manner, a fkftor, 
who was to have^U abi>ve a certain hm, was admitlc4 
^prove a contraa above that fum, bjr Heath anj 
^^fc«.J-(diirent. Eyre, C.JJfpr.thu was Ain in the 
wdmary courie of bufinefc. jBcy'tvnin v. P^rkm. % 
Ji, Biac* ^90. 

S* A* h^vinif ineceived money as lor the uie of. B. 
^as admitted in an aOton byB* for the money to prove 
^ be was agent, not on the ground of necefBty, hut 
aecaule ke ft^d indifibrent in p^at pi ineercft beiwecp 
the parties^ being Itttb^eeithertopay the money received 
to the pfaintiff, or to refuiid it to the defendant. Ildaton 
V. Atkin/on^'j TMep. 430; and on the fame principle^t^ 
Captain of an Indiaman having borrowed money of the 
plaintiff, was permitted to prove it borrowed tor the 
ufe of the fhip in an a6tion againfithe owners, on the 
principle that he was indifferent between the parties, be- 
ing an all events an fwemMe fo one or the other. £• 
x>ans V. tViltiams^ 7 T. Rep. 481, note (c.j • 

6. A. delivered South-Sea Bonds to B; from whom 
they were flolen : when prefented for payment dt Hbt 
intereH,they were Aopped foy C« (a cietii,) ^gaiftft 
whom D. the holder, brought trover, which the Cosn* 
pany defended, on hanritig a bond oi indenmity .from 
B» This bond ptetented B. froth being examined asa 
witnefsin the afElion agaidftC. £dUv. B^JiocA^ 1 Sir a. 

S75* 
But A. having afterwards brought trover agatnft J>, 

B. was held a good witftefs in fuch afiion» ibid* 

7. In an a6tion brought againft the mafler for an in- 
jury, by the negNgence of she (erv-afnt^ be b not. a wit- 
nels for his mailer until rdeafed. Therefore a •bailiff, 
to whom a warrant isdtre^ed, cannot be examined for 
the fteriffin an adi^n tor elcape* PifwtUv. Jiardi't 
Stra.6!pj2Lordkayfn.mi^. Nora fervant, whofe 
bufinefs it \s to take care oi the pipes of the New River 
Company, through a defe6ioi which the plaintiff m^t 
with an accident. Green v. New Rwer Company^ 4 X". 
Mep, 5^9. But if the matter reieafes the fervant in fueh 
cafe, he is a good witnels. Jcrvis v, Hayes, ft Sitti* 
1083. 

8. So in an a£lion for finking a barge,^ on Voard x)f 

which 
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» 
#hkb ilie phfnttfFbad a targd of corn, the fiti»ter it a 
good witii«fs Wh^ti releareid bj the pitfftitift 5p2/^ v; 
BawenSf PeaA^^s AT. P. t'j/ 53. 

^. But wifbotrf fuch releale» he is not : and in tifce 
znanher, ah aSbfioit a p^Hcf on gobds^ on board' m 
Mpf tbe mailer and owner wa^ beMndt a cbmpeteni 
^itticfs tfo prove (he flilp fea worthy, withdot a releafi 
by tSc pfeintilF. Rj&thtroe, at* EUon^, ib. 84. Fox v* 
Lujhington^ ib. note.. 

lo. So ifi an a61ion on a jpolicy of inTurance, Sating 
a lofs by the barratry o\ the mafler, he cannot be a wit- 
nefs lor the underwriters to prove the deviation made 
with the con fen t oftbe owners, tinlef$ re leafed . by tbe 
defendant ; tor if the plaintiff fucceeds on his barratry. 
he is anfwerable to the underwriters. Tkompfon v, 
fiiri, E/p. Caf: 339, ^ . 

li. A fcrvant for beaMng whom his mafter has 
brougiit frefpafs, m^^y be a^wunefs to prove the beatings 
pcat'y, Harding^i S£ra,\ 595, ^nd Lfuis v. Fog. a 
^/r^^. 944. contrary to Danficy v. WeJUioufCf 1 Stra. 
4I4, which is Qver-ruled. ; . and in like manner, the 
^aintiff*s daughter .being feduced^ is a good witnefs tp 
pro^e the feduSion, Ci7c^ y, Worthaniy a Stra, 19^4 • 
but {he cannot give evidence of a promife of marriage, 
to increafe the daniages. 

ii^. Qaan information for importing teas from % 
j^buntVy in which they were grown contrary to the a£i 
bt navigation, the defendant called the imafter of the 
iiip ; but his evidence was rejefled, though there had 
been no information againft the Ihip, becaufe by that 
fiatute it is forfeited, and he would be anfwerable over 
to the owners, FulUr y. Jackjcn^ Bunb: 140* In like 
manner, in an information for importing India filks, 
the mailer oi the fliip was rejefled, becau.fe he^being an 
abettor, would be liable to a penalty #i 500I. Rkkfon 
v^ Sa;7^r/A, cited ib. 

So in an inforfloatioo for importing brandy io unQisa- 
ble caiks, the mafter of the (hip was rajefied, being Iia<- 
ble to a penalty of lool. for breaking Bulk Spong v. 
Facing, Bunk fiog. 

' Note, It is obferved in the report of the cafe of Fuller 
w, Jac'i/on, that this objefiicn never was allowed be- 
fore ; and a cafe is mentioned to have happened at the 
tame fittings, where on the like ofojeClion being made 

to 



c 



t.20 ] 



to the mafter ot a cart f which by ftat. 6 and 8 0. i* it 
forferted) for tanning goods, it was difallowed. 

13. In a£lions by intormers for felling coals witb« 
out fneafuring by the bufhel, the fervaiits are witnellea 
for the mafter, notwithfianding 3* C, a. iafliSs a pen* 
alty upon them for not doing it ; though Eyre, C« 
J. did on that account, in two or three inflances, re* 
fiife to receive them. Per JUc^ C* J^* in £• /, Comp*. v. 
Goflmg, BuU N. P. 289. 



(C) WUneJfes in Cafes of Bankruptcy and hfol 

vency. 

lu cafes oi bankruptcy, it is the obvious intereft o\ 
the creditor to increafe the'd'ivifibje fund ! ot the bank^. 
rupt, and the bankrupt himfelf aUo has the fame interr 
, efl:, beCaiife he thereby increaf<;$ his Own allowance, for 
this parpofe ; therefofe neither are admitted as witnefT- 
es during the continuance, ot that ititereft^ and by tlie 
policy ot the bankrupt Uws, the bankrupt himfelt caci«^ 
not at any time give evidence to fupport his own com- 
miflion. 

1. Conforming to thefe principles, it has been held 
that upon an iffue out of chancery, to try whethier a 
bankrupt has loft money by gaming, the creditor of ,k 
bankrupt cairnot be examined as a witnefs to prove the 
faft of his having fo lofl money, for he thereby in^reaf- 
es the divifible fund, by depriving him of his alloWanCe, 
ShuUlc-uiorthy. Bravo, I Stra. goj. 

e. But in an action agaiuft a man who pleads hit 
difcharge under an infol vent aft, another creditor, wh6 
is no party to the caufe, may be adlmitted to prove the 
defendant not within the defcription ot the a6l ; for he 
is not immediately interefted, nor will the record be 
evidence for him on any idture a£lion of his oWn^ 
Norcot V. Croot^ i Sira» 650. - ' . 

3. Neither can a creditor prdve the aft of Jbankrupt- 
cy, tor he is interefted to fupport the commiflion^ 
Kooper v. Chapman, Ptakt's Caf. 80. but it hie releafea 
his debt to the affignees, he may, though the bankrupt 
himfelt is party to thea^ion in which the commifliori 

is 



is disputed, ib. jimbrofc v. Clendm Caf \Ttmpn Hard^ 
267^ So a creditor, who has fold his chance ot recov- 
ering a debt» and wbofe tntereft. is ihereby removed, is 
a good witnefs to prove the patitioning creditor's debt 
in an aflion by the aflignees* Granger and another af- 
figncfis^ v. Furlongs a Blac, ia78- 

4. The bankrupt himfell cannot, in any cafe» be per- 
mitied to prove his own bankruptcy/ the petitioning 
creditors' debt, or his trading, though he has obtained 
his certificate, and releafes his furplus and allowance* 
Field w. Curtis ^ s Stra. 899. Chapman v. Gardner^ 8 
H. Blac. 879. Aud if ia joint commiflion iflues againft 
two, one cannot be called to prove an a£l o? bankrupt* 
cy committed by the other, Flower v. Herbert^ cited 8 
H. Blac. 279. But if the aflSgnees prove an a^ to have 
been committed by the fuppoled bankrupt, which is e- 
quivocal, he may be called as a witnefs by the other 

.fide to explain the aS, and Oiew that he did not there* 
by become a bankrupt. Oxiade v. Pcrchard^ a EJp. 
Caf. a87. 

5. As a bankrupt cannot increafe his fund while 
interefted, it follows that he cannot, in any cale, be ex- 
amined for bis affignees while uncertificated : but alter 
certificate, he may releafe his allowance and furplus to 
bis affignees, and thereby be made a competent witnefs 
to increafe the fund, tor he has then no interefl in it, 
Butler "v. Cooke fiowp. 70. So if his allowance has been 
paid, he is competent, for he is not bound to refund. 
Rujfel V. Rufd, Bro-^n 269. but where a fecond com- 
miffion has iflued, he cannot be a witnefs to increafe 
the fund under it, till he has actually paid 15$. in the 
pound ; Cor his future e£Fe6f s are not difcharged by bis 
certificate till that is paid, and therefore he i$ ftill inter- 
efied to increafe his fund, notwithifanding his certifi* 
cate and releafe* Kennet v. Gr^enwollers, Peake'sCaf. 3. 

6. But to decreafe his eftate, as by proving in an 
aflion again ft. A. that fie was the debtor, a bankrupt is 
a good witnefs, though he has not obtained his certifi- 
cate. fValker v. Walker , cMACowp. 70. 
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(D) Of Witneffcs en IndiUments for Forgtrm. 

f. The name of A. being forged to a recerpt, he 
was held an incompetent witnefs to prove, the hand* 
writing on an indiflment for the forgery. Rex v. Ruf" 
Jd^ Leaches Cro. Caf. lO. 

2. So where a perfbn having a bill of Exchange in 
his poffeflion, indorfed a receipt in a fiftitioas name on 
it, the acceptor was held not to be a competent witnefs 
to prove the payment, without a releafe from the in- 
dorfee. Rex v. Taylor, ib. 655. 

3. So the perfbn whofe hand- writing was forged to 
a letter of attorney to receive flock, was held income 
petent to d if prove his hand- writing. Rex v, Rhodes^ 2 
Sira.728. Note, In i2^;ip v. Parr^ Leack*s Cro. Caf. 
487, it is faid, that the flock-hoMer was admitted in that 
cafe (which was an indiftment for perfonating him to 
receive a dividend) to prove the amount of thtjlock he 
had^ and the dividend due to him. 

4. So the aflignee 0! a certificate to a navy bill, 
ivbofe name is charged to haVe been forged to a receipt 
f6r the money* is hot a competent wit»efs. Rex v.. 
%h(frnton, }i, 723; 

^. In like manner, on an indiflment for forging, a 
feadtian's will, an cx«cutof named in a fubfequeht will, 
is not a witnefs to prove the firft a- forgery. Rex v. 
Rhodes, ib. 29. ' 

€. But where abank note was forged in the tiatae 
ef one of the cafbiers, he not being perfonally charge- 
iible, was held to be a witnefi to prove the forgery, 
though he had given fecurity for the faithful difcharge^ 
of his duty. Rex v. Nt^iand^ ib. 350. 

7, In like manner, where A. remitted a bill to Bi 
fwhich was made payable to himj for the purpofe of 
paying the debt of A. to a third perfon, fend not oh his 
own account, B^ never having* received this bill, and 
having no interefl in it, was deemed a <Jbmpetent wit- 
nefs to prove a forgery of his name to an acquaintance 
©n the back. Rex v.Sponfonby^ ib. 374. 

8. And where a banker had paid a forged draft, and 
,being afterwards convinced of the forgery, had ftruck 

the 
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-thje mpnejr out of bis account with the perfon wboCs 
name was forged, he was alfo admitted to be a witnefs. 
Rexv»UJlur,i\i.^7. .. 

9. So where a man was in difled for forging a, re* 
ceipt, ancl the perfon whoie name was forged had recor 
vered the money from the prifoner, he was admitted a 
witnefs per Wilies, C. J. Wills' s Cafe, Bui. N. P^ 

10. Perfons intereiled may in this, as in other cafei, 
be made witneffes by a releafe ;* as the fuppole4 oblig- 
or on a bond, may be a witnefs when relealed by the ob- 
ligee fBr. Dodd^sCafgy Leach's Cra. Caf, 184;^ or the 
acceptor of a bill, when releafed by the holder (T^y/^rV 
Caji^ ante pla. %,) and the like. 



{^)Offeffons who may be anfwerable ei^er^ or 
. kave ibemf elves cmtra5ted. 

"  •  ' i 

V • " . .\ 

Where a perfon has entered into a contxaGt with a« 
nothen bi»i4)iUty to fulfil. whiph is afterwards difputed 
by a third perfon in a court of jullice, and the conCe^^ 
quence of a recovery by the third perfon, would be an 
immediate right in the perfon with whom the contrail 
was made to Kicorer againft tJne other who contra^e<l 
with him» it follows that fuch contraBor cannot be ex- 
amined as a witnefs in bishehali, till releafed by bira. 
—therefore 

1. If a vendor of an eilate covenant fpr the title, or 
warrant the premifes, he cannot be a, witnefs to fuppqrt 
the title of the vendee in an a3ion againft him by a 
third perfon, for the premifes, 2 RaWs Air, 6^5. but a 
vendor who does not covenant for the title, or enter in* 
to any warranty^ is a good witnefs : Bu/by v . Greenflat€t 
t Sira. 445. 

2. In covenant for rent upon a leafe by A, to B. the 
defendant pleaded, that C. andD« being feized in fee 
before the demife in the indenture demifed to £, who 
entered upon defendant's pofTeflion. The replication 
admitted the feiGn of C. and D. but ftated that they 

demiiej 
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demifed to plaintifF before they demifed to E. and C. 
was held a competent witnefs to prove the point in if« 
fue» for the verdid: could not be given in evidence in 
any afiion which might afterwards be brought either 
by or afgainft himo Bell^. Hartoood.z T. Rep. %c&. 
But it two perfons are contending (or the poQeffion^ 
^ho are to pay rent in different rights^ there the land- 
lord could not be admitted a witnefs to prove the demife. 
Per Butler^ ib. ' 

3* If A, agree to indemnify B. fa candidate at an 
eIe£lion) againft a moiety of the expenfes, he cannot 
be a witnefs for C. (an agent of B.) in an a3ion againft 
him tor expenfes incurred in the ele£lion, tor he is lia* 
ble to a moiety of the £ofts under his indemnity. Tre- 
lawney v. Thomas^ t H. £lac. 303. 

Perfons who d^re jointly liable with the party to the 
caufe, cannot be witnefFes to defeat the demand, though 
not made parties, if they are thereby benefited. 

4. Thus a man who was proved t6 be partner with 
the defendant) was not permitted to be examined for 
the purpofe ot proving that he was folely liable, and 
that the defendant was his fervant, becaufe by thai ev. 
idence he difcharged himfeli from the coils to which 
he was liable. Goodacre v. Breame^ Feakc*i Ci^. 

^ So where feveral partners of a (hip by deed ap« 
pointed a fliip's huiband» and he laid out a fum of mon- 
ey in infaring the whole fiiip, and brought feveral ac« 
tions againtt'each for the whole money^ the defendant 
in one afiion was held to be incompetent to prove on 
the trial of the other, that the money was laid out a- 
gainft the confent of the owners. French v. Backhou/e^ 
Samev. Fulfton, 5 Burr. 8727. 

6. So in an aQion againft an executor, a co-obligor 
ih a bond to the ordinary under the flatute of diftribu* 
tion, was held to be competent to prove a tender of the 
debt, for he was not interefied in that caufe^ and the 
bare pojjibility of his being liable to an a6lion in a cer* 
tain event, was no objeftion to his teftimooy. Carter 

V. Pearce^ 1 T, Rep. 163* . . . • . 

7. No perton who has made himfelf liable in a fee* 
ondary degree, as bail, the guardian of an intaat on re* 
cord (Gutieriuck v» Lord Huntiffgtower, i Sira. 506J 

the prochcin amy^ or in Ihort any perlon who has un- 

-il ' dertakea 
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dertaken to pay the cofts, (Ht)pMns v. Ifcale, a Stra. 
1026, Caf. Temp. Hard, ^oz) can be examined as a wit* 
nefs for the perfon on whofe behalf he has made himfelf 
liable ; bat in thefe cafes, the court will, on motioa 
permit another perfon to be fubfiituted for him, in or« 
der that he may be a wttnefs. 



(F) Of Perfons tbemfelves Kable charging others 

(vide ante B,>) or coming to claim property in. 

tkemfelves. \ 

Persons who are primarily liable, are never per- 
mitted to charge others by their evidence until releafed, 
unlefs in cafes where they ftand indifFereni ; and there- 
fore if a workman has been employed to do Work a- 
bout the houfe of A. and he afterwards brings ah aa»(m 
againft another workman, who contraSed to do the 
whole W a certain fum, A. cannot prove this cafe tUl 
releafed by the perfon lo bringing the aftion. New v. 
CAidgey, f take's Caf. 98. 

2. A perfon who gives a bribe to another at an elec* 
lion of members of parliament, is a competent witndi 
to prove the faft in an aftion on the ftaiute, though he 
thereby difcharges birafelt from the penalty. [Meadv. 
Robinfon, Wtltes 442.) So the perfon bribed, is, in like 
manner, a witnefs. #11/* v. Rawlins^ before Foftcr J. 
at Abingdon Sum. aflizes, 175^, cited Cowp. 199, 

3. A man who has been arreScd, and futlcrcd by 
the iherifF to efcape, is a competent witnefs to prove the 
cfcape, for he is not difcbarged by a recovery agamll 
the flieriflF. Cafs v. Cameron, Peakt's CqJ. i^. Rex v. 
Warden oj the Fleet, Bui N. P. 67^ So a perfon ref- 
cued, is a witnefs for the aerifF ih an aQion agaipli 
him for the refcue. mi/on v. Gary, 6 Mod. 211. 

4. In an aBion againft the acceptor of a biH of ex- ^/ /^ ^ 
change, brought by the indorfee, the eliiaiif ofi«r«d ^^ — 

to call the indorferto prove that he indorfed the bill to 
the plaintiflFto receive as agent for him, and that be was 
ftill beneficially entitled 10 it,^ and the Coqrt held 
him an incompetent witnefs, as coming to prove a " 
right in himfell, which would be benefited by defeat- 
ine the pfaintirs aaion. BucHandv^ Tankard, g T. 
R%. 578.  SECTION 
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SECTION IV. 

Ofptrjons incompefetit ly Rea/on 4>f ihtir Relation 

U tht Parties. 

In the preceding fefHoDs, our attention wag 
confined to perfons whofe evidence is excluded 
on account of imbecility, cringe, or iqtereft^ 
We are now toronfider thofe who ftand in a 
different fltuation, and are e;x:c]uded hot by rea- 
fon of any difability, baton account of higher 
\iuties, either domeftic or public^ binding them 
to filence, 

Hi^ndand It has been bcforc mentioned, that no one 

can be a witnefs for himfdf ; and it follows of 
courfe that hufband £pd wife, whofe interefts the 
law has united^ are incompetent to give c;vi«p- 
dence on behalf of each other ; or any other 
perfon wbofe interefts are the fame {p :) and 

Btii. K* p. the law, confidering the policy of marriage, al» 

lo prevents them from giving evidence again (I 
each other ^ for it would be hard that the wi£e, 
who could not be a witnefs for her hufband, 
fhould be a witnefs againft him : fuch a rule 

{p) Therefore, it two perfoils are jointly indified for 
an affault, the wife oi one cannot be admitted as a wit- 
nefs for the other. Rex v. Frederick ^ Tracey, a Stra. 

. . would 
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would occafion implacable divifions and quar- 
rels between them* 

The rule extends even to critnina! profecu- 
Itons^ except the cafe of high treafon, where it 
has been faid^ the law deems the allegiance due 
to the Crown paramount to every private obli- 
gation ; (though even this has been doubted ;) 
and as we . have before feen that witnefles in 
fome degree interefted may be admitted where 
abfolute neceflky requires it; fo where the 
hufband has committed perfonal violence on the 
wife, ihe may, from the neceflSty of the cafe, be 
examined as a witnefs againft him ; as in the 
cafe of Lord Audley, who was indiftcd for af- 
filling in the rape of his wife ; and though the 
propriety of the decifion was at one time doubt-* 
td^ yet reafon feems flrongly to fupport it ; and 
more modern cafes have adopted the prac- 
tice, and admitted her evitience againft her huf- 
band of perfonal violence, or ill. treatment of 
herfelf. 

It is clearly fettled, that a woman who is not 
legally ,tbe wife of a man, though fhe has been 
in faGt married to him, may be a witnefs againft 
him ; as in an indidtment for bigamy ; the firfl: 
marriage being proved by other witnefles, the 
fecond wife may be examined to prove the 
Biatriage with her, for IheisnotV^yV^ hiswife : 
fo if a woman be taken away by force and mar- 
ried, on an indi£lment againft the hufband di 
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faRo^ fouhdedon the Rattite 3 Jim. ^, Ae is a 
Tvitnefs to prove the iaSi^ becaufe the contrad: 
d( marriage being obtained in exprefs violation 
of that law, has no binding operatioxu 3ttt>oa 
an indiftmcnt for bigamy, after* a marm^- in 
Fad has been proved, a former, wife 15 w mt- 
fiefs to prove her marriage, fieeaufe fli^ isltfaU 
\y his wife, and therefore incompetent to give 
evidence again ft hitn. ' r, . v. ^ ; 

The rule of law docs hot merely prevehf a 
hufband or wife from giving^ fvidcnice Ipr.^he 
purpofe of criminating each other ; it. goes 
much further, and precludes .any . cyidence 
which has ^tleafi tendency to it^ or wtrich 'di- 
reflly prejuces the civil rightsof fCitl^^rV. . . \n a 
civil a£tion,aiSW6H asaicriinifialprafbautioD/lfaey 

are not permitted to give any evidence which 
in its future effefl;^ may criminated • each otb/er ; 
and this rule is fo inviolable, that n6 cohfeilt of 
the other party will authotife the breach of it. 
But in civil aflions, where neither is in party, 
the wife may be called as a witnefs to prove 
fafts which may eventually charge tlie buf- 

band, {q) 

In 

{q) In a£tion for a maltcioas prorecution, the de- 
fendant was willing that the plaintiff*s wife fhould be 
examined. Lord Har divide, ".The reafon why the 
law will not fuffer the wife to be a witnefs foror againft 
her hufband, is to prefcrve the peace of fjaraili^s* and 
therefore I fhall never encourage fuch a confent ;'' ' and 

 - ' fte 



["9 3 

lo Hkc manner as the law refpccts the private ^^^| 
peace of men, it confiders the confidential com- 
munications 

file was not examined. Barker v. Sir Woolfion Dme^ 
Bari. C^fts Temp. Hard. 264. 

In ejeclmeot the plaintiff made titlt to his leffor 
to the lands in qneftion, as fon and heir of Jer* 
OBe JaqneS) and Hannah his wife, in right of Han- 
nah. The defendant gave in evidence that Jerome Ja» 
qaes was married bebre he was married to Hannah; 
and the woman to whom it was fuppoled he was marri^ 
ed before, was produced at the trial, Sum. 4jjiz^ 13 W. 
3.atiltod^tfff«, to prove this marriage. The counfel 
for the plaintiff oppofed her tefiiraony, becaufe (he 
fwore for her advantage ; viz. to have a hufband, the 
huiband being then living. But neverthelefs Gould, 
J. of the King^s Bench» then Judge of Aflize, admitted 
her teftimony. But afterwards the fame title between 
the fame parties, was tried before Holt, C. J. at the af- 
fixes in March, at Maidflone^ 1 Ann^ Reg. and he refuf- 
ed aher debate, to admit the former wife to be a witnels 
for this purpofe : but upon other evidence, the former 
marriage wars proved to the fatisfa£lion of the jury, be« 
ing<gentlemeni whereupon they found a verdiS for the 
defendant. But in the fame trial before Gould, J. the 
jury found a vcrdtft fbr the plaintifT. Broughton v. 
Harper t a Lord Raym. 75-2. 

In an aSion by a plaintiff, as a feme fole, for goods 
fold, &c. the defendant called the hufband as a witnefs, 
to prove that fhe was a married woman ; and he was 
admitted, and the plaintiff was hon-fuited. On a , mo- 
tion to fet it afide, the majority of the Court thought 
thathe wasnotadmiifible on the ground of policy; 
BullcrJ. doubted at firft upon the ground that the huf- 
band was not interefted in that cafe, b'ut he afterwards 
acceded to the opinion of the Court upon the broad 
ground adopted by them, of the impolicy of pero^ijttine 
hufband and wife to give evidence for or agatnl{ eacn 
other. Bently v. Cook, cited a 7. Rep. 263, 

In the, cafe of the King againfl/Atf inhabitants oj Ctiv-^ 
iger^ a T. Rep. 2^3 : On an appeal againfl an ojrdef of 
removal, the refpondents proved a marriage in faft bc- 

T tweeii 
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muntca^ons made for the purpofe of deCenc^in 
a Court of Jollice. By permittiiig a man to en« 

troft 

cween the paupers ; and the aqppelhnu contendioig tl)ai 
tliehuIBana had a former wife living, called i^im, but 
be^bnyiDg the (tf3, they djOTered to'call her tor the pur- 
pofe of proving it* The Sefpona rejkfied her o^ideiice^ 
and' the queftion coming 00 before the Court pCfCisg'a 
llench, the podges oi that Court were alfo of <>piniot» 
that Ihe was an incompeient usjineft. 4fiAfmft^ 3^ &id, 
^ The ground of her incompetency arifes from a prin- 
ctple of public policy^ whi<b does not permit bufb^d 
and wlte to give evidence thai may emu Ufnd i0 ^imi* 
naU each other. The objeQion it not confijMld mdeely 
to cafes where the hufrand or the wife are dire81y ae. 
culedof any crime* but eten in eolfaterait caCesi if <t{ieir 
evidence tends that way» it (ball not b^adiptctM. Now 
here the wife was called to contradifi what her hufrand 
badbefoie fwom^ and to prove him guilty of perjury, 
as well as bigamy ; fothatttie teplmc^of bee evidence 
wasto chisirge him with two crimes* However, tfaongfa 
what fbe might then fwear could not^be given in evi^ 
dence on a fubfequent trial for b^amy» yet her evidence 
mi£fbt lead to a charge for that crime, and canfe thebuf. 
batid to be ajpprebende^* In that ^int ot view, there* 
fore, I am of opinion* that her teftimtoy ought not to 
have been received, becaufe it is an efiabliffied maxim, 
diet huftuind and wife Qiall'iiot give evidence to crimi. 
nale each btber." Grofi^ ]f. faid,^ *' The general rule 
as to huiband and wile being witnefTes, was founded 
not on interefi but on policy ; by wjbicb it was efiab* 
li&ied. tba^^ a wife fbould not foe called to give teftimo^ 
ny in any degree to crimn^ie her kufiand ; and Lord 
Hale (ay^^ tbait fl^ fball not be called evti^indireSiy to 
cnmihate hioQ^ ; and that rule fioems to have governed 
i(tl thedeciGons from that time to tbepreient. The true 
andjfUftgroundaf objection is not that of intered, but 
is. founded on the political iqcoavenienceof caufingdif- 
leniions in families, between huiband and wife, and fo 
it is. put by Loird Hale- 

In Davie's v. Dinwoady, 4 T. Rep. 678, which was an 

aSio^ brooigbl by the truflecs, unier a marriage fettle. 

^^ ' ' 4nent, 
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truft his caufc in the hands oF a third perfoo, k 
eftabliiEhes a confidence and truft between the cli- 
ent and the perfon fo employed. A counfd, fo- 
licitor, or attorney, cannot condud the caufc of 
his client if he is not fully inftruded in the ar- 
cumftances attending it : but the client could 
not give the inftruSions with fafety, if the faOs 
confided to his advocate were to be difclofed. 
Barrillers and attorneys therefore, to whom fa^ 
ate reitfttd pcofeffiooally, during a tamh, or in 
cbhtemptation of il, are neither obliged nor pcr- 
mittjBci^ tbocigb tbey jbonkl fo Cmt foiiget thoiv 
duty as to be mllittf i6 d6 fo, t6 difclofe the 
fa€ls fo aivulgjed,. during, thi pendency oi tlut 
caiftfes Mat aoy fatore lime ; and if i foreigUer, 
in 'communicating with his attorney^ has re<» 

ineot> wberebr gopcLf ww fe^uredlo the wiEs, againt 
the (berjfi' for (eiziag them under m^ eseptitioii atainft 
jtbe hufl>aQd« lie wj^t ^aUed tQ prOTe the identity of 
tbeib i and pbje£Uon vras ma4^ $q bun on aceount €kl 
intereft ; ^nd on the cafe^fipmiftghetorethe Court, ifae 
plaintiff ^8 counfi^ argv^ that he was not intereftedl '; 
h}xiitryiiL^,dSi][wcreAperJ^rdJlienyen^C»J* that ind«- 
peadently of the qjucftioa ot intereft^ hoftands and 
wives are not admitt^ as witnefles,eidiir for or againft 
each other ; from their heing lo nearlf coonefted, tbey 
are fup^fed .to have ivych. a bias upon ibmr minds, that 
thpy are not to be permitted to give evidence for or a- 
gainA each o(her. 

It i^ obferved to thetext» that bet««een^iitl petfonS» 
a wife may be admitted to give evidence, which throws 
the Remand upon her huiband. Tbosin an adion a- 
gainft the daughter's huiband for her wedding "bloaths, 
her mother was admitted to give evidence* which ihew* 
cd that they were delivemd on the credit oi the mothef^ 
huftand* Williams v* Johnfon^ i S/ra. jiof. 

eourXe 



Wilfoii ▼• Raf- 
tal,4T,Rcp. 

7SS* , 



Da Barre, ▼• 
Lifcttc^PcAkeU 

C«f. 77« 



f A^«l?^* fccrosjfr Buit iilbcrc the attcwriicy hkufelf i^^ : jki; 
Jjj^p- M.' it wf^ie a^r^y tp the original tranGi&i?n^ as tf 
iStra«tit^„.,4tBatff(4$ th^ ««cation of a frwdi^QOt; dee<k 

contra.''^- ,.., -ji " ' 

* * :', ^"lifas iM^fept wltfo his client wa$ fwom.ii[i;im aii«: 

firer ^ 9^asoery, or emplo)red as the ftoviakd of 

wtuon T. Raf. agent (r J and docs not gain his foijMrledi^e ofi it 
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(r) Wilfon v. ie^/ftf/, 4 T. /if/^, 75*^ Iw ap a^fpff *<^ 
ihe bribery aft, W. Hand ley was called, who depofed, 
that pvcffiojis to the diflbluttoa ot |ya#lfarMfvt;"ihrthe "' 
fpring of 1790, be had received letters (/(^ t)ie |}eS^'» • 
ant, which be had given to Mrs. Handley, with direc«. 
lions l^4«ft|9dy thetn ; but did not know, whether Ale 
had done (o or not. B. Handle^ .waf thirn tdUed^ swho- • > ^ 
faid he had the letters in qtieft ion, whi^h he receive^* ti ^ 
from Mrs. -H. iTnd that W. H*. was it tfaat^ tinie ubder 
profecutipn tor brU^ry, st^he wiihai;lecioMiil£lf hift ^ * 
whatajffiHance he could. That Mrs. I^»^.had,^(ifJ^dr« .(.t 
hhn fo deftroy the letters, but that he had kiept them. ! 
That, there mm no aavwrttow idi%>cii^tit i^ifit^lt' ' 
W. H. but the two-years were not expired. « .T|\^ rlcK\ "r 
ters were' not, as- he knew oT, put mto his han'^s with W. 
H's prtvity ; .bm.he had. kepif thetn whh -his pA^i it ' ' 
confent*' W. H. had ! indeed defired'him to deftl'oy r. 
them* but he fiad not done fo, for the fame reafon as he 
had net complied irfth the' like requeft from Mrs. H« 
naroeJyt that he bad Xoon aher die eleSion fiilted, that 
W* H. aEted only upder the direQioci of the defendant 
intbeeleQibttbiifinefs. He farther ftaied that he was 
, not then concerned in carrying on any fut&fbr W? ff. ' ^ 
that he never was attorney in any aSion ot indemnity ; 
' that be bad been applied to by W. H; to beVcbncefo^,^^ ^^ 
but luNJl declined it ; giving as a reafon, that Ue Was ti^^ ^^ 
der-Aeriff^ and a material witnefs iti the coufe^ ^ That.' -a 
he badnot employed W» HV attorney tor faiih{ but IAaS^ ;\ 
W. H« hAi€0nfulUdkiminhispr0feffiond£:,atinfidem^ : .. 
Hdlpf9i/iii, Md haio^fliU io him b$tk hefnte Miifter' • 
ki kad temmdihe kif^s. He had dejmi il» tuiineft 



C »33 3 

merely If iMf^HtH of fie cBenl, tV6 tttlfe Sb^s - " , 

not ap^ly ,f dr In Vfofe cafes, there wa» nop^feffitHi^ -' 
al coiifidenWiin^ he ilatids in the fame fitumttbh *' * 
a$ ev(^y bther Wrf^n. In like manner whfcreilR «iw«^. _ 
ter tbe eaiA|[irbmife, though before the fiaiil CM3» a^p. 431. 
clufioo icf a/eiiufe' 1 a party told his attorney, hf -j 
way jcCexolixtlM. that he bad fucceeded ia re^ 
covet iagift f um of money to Mrhich he was not 
entitled : it iiras held that the attorney might 
prov^i^tfifs fSfl^ bacatife it was not a confidential 
comoiunicat^on for the purpofe of enabling him 
t6 ceiddfjt^tbe caufe. . ^ 

This rule of profeflipaal,fecrecy exteodsotiljir ? 
to the'eafebf faari ftatedto a legal praaUioner, . 
for fte j^urppfe ofehabling him to condu£); a 
caufiiiir aiid.ilhereforc a confeffion to a clergy- stirkc't etfe, 
man or' prieft;>oi-' the parbofc of eafinx the cuf. ht ^Z*^"'* 
pntfs caQfc4^a©e, the ftatt-nteitt of a man to his j^^onWe, 
private Priind, W of a patient to his phyfician, »* ^J'- *' 
are i^ot, within the prote^ion of the law. Wc 
fliould certainly think the friend, ot the phyfi- 
cian> who W«»/iar/^ violated the confidence 
rcpofed in him, afted diflionourabfy : but he 
canbot withhold tjie faft, if called upoqi in a 
Court of Jttftice. 

^»^^f^Ul^mitk:Jgumork€y;whHkhefiait'done4 as tOifll '■'■ 
^ mih W . H^ Mtn/Hf. The kUers wre commU }tkdHd - 

to himvn confiqutnee o/W, H. applying to him prd* ^^^ 

fe/fUn^ifyuQ Pn ihi»c«ifc Mr* B. Thompfon, Virhbtrl^ • \ 

the caiiil^^tfaDiigltt thatB.U.was <:dififidentia1iy «^ • 

cd by Wi^L md ihat therefore he could-not be - tKvm- *^ 

inedT; hotihtfCoaFtaiterwards being of a contrary *o. •' 
pinioD, granted a new trIaL 

Where 



mHoppei. Wfaete a ifaaH has by putting bis name to an 

inftrument gi^n a fandioo to ir^ he has beea 

held by fome judges to be precluded or eftop« 

pcd From giving any evidence in a court of juf* 

Vi4e Wiuoo tice wbich may invalidate it ; as in the cafe of ' 

Rep,s^*/ * party to a will of exchange or promiffory note,^ 

who has been Taid notto be an admiflible H:it* 
nefs to dedroy it, on the ground, ths^t it would 
be enabh'ng two perfons to combine tc^ethefj 
and by holding out a falfe credit to the world 
3M» to deceive and impoTe on mankind. On this pna* 

ciple it was held, that an indorfer could not be a 
witnefs to prove notes ufurious in an a£lion on 
a bond founded on fuch notes, though the note« 
tbemfelves had been deliverecl up on the exe* 
cution of the bond. At one time this feems to 
have been under flood as a general principle ap- 
lenty, B«kcr, plying to all inarumcnts J but in a cafe vbcrc 
AppeiHiiJC. jijj underwriter of a policy of infaraace was call- 
ed to prove the inftrument void as againd anoth* 
ei under* writer^ and obje&ed toon this ground ; 
the court declared, that it extended only to M* 
goHabU inftruments, and be was admitted to 
Wright*dcii give evidence deBruaive of the policy. It had 
Sr^'^BuIr^'' ^^^ i° former cafes i determined, that a man 
jomffv wJ' attefting the execution of a will wdi% not tb^re- 
a^5. ^ by eftopped from provitig the infaiiity of the 

Itftbwk' ^«ft^^o^ though it went much to his credit i 
T. Rep. 601. and in a late cafe Vin which that of Walton v. 

S^^/Zf came to be re-conndered, and underwent 

much 



C ^as 3 

much difcnffioo, it wfis folemnly ^eqided by the 
Court of King's Beocb, one judge paly (Mr. h 

* _ jf 

4kflihurft} 4ifli^titig» tjiat in an aaiqQ by an in* 

4orfee 6fa bill ofexcbangeagain(l):he acceptor^ 

the latter might call the pay^e and indprfer to 

prove that the bill was vpid in it$ creatioo, as *' 

being drawn ix;t London without ftatnp, though 

dated abroad ; and that the cafe of Walton v. 

SMiy was not law. So in another cafe. Lord ^*^^ r: *^op. 

Kenyon held the indorfer of a bill of exchange Caf. %%^ e^ 

(he beipg rele^fcd by the acceptor) a competent 

wienefs to prove that he parted with it to the 

plainttflPon at^rario.usconlideratiom We are 

now confequently to confider.tbejrule as no Ion- 

c^ exiftittg. / 

\t\m in Ksmfi ??C^ ^«{ep dpubfed alfo, bow 
far ppf fons whd'have pa^d as married to the 
world^may 1^ ?dp?it^4 to P^oy^ thpy were i^pt 
fo, i9 a queftoiti a$ to the legitimacy <tf their if- 
Aie^ i^n4 (everal contradi6lory di^cifions have 
t^keppiaciBW Jhis' point (/.) Jn quettioos ^^''P'*^ 

of * 

(/) Rex V. SiocAland, Burr. S. (^joj, Ii^afcffipfts 
crffe, pf oof was given, that two perfgns h^d cohabitci 
together as man and wife for thirty years^ apd the lef- 
ffons refufed to hear the fuppofed hafband examip^d* to 
prove that no marriage had ih faft talcep pl^ce between 
them, and (he Court b^ King's Bench held the decifioti 
W be light. But in Rex v. 5/. Pner Burr. Set. Ca/. zg, 
BuL N:P. 112. it was held that the fuppofed buiba;Ml 
If as a Competent witnefs to difprove tKe marriage. 

In Standin v. Slanden, f takers Caf. 3a. Lord Ken- 
yon permitted a man who had been in taft m?irriedi tp 
prove that the banns of marriage were not duly publilh- 

.ed; 



i9«* 



of legitimacy^ Lord Maosfielcl faid, that as to 

the time ofibe iirthf the father and motlier were 

Cooiright the mod proper witnefTes to prove it$'and ia 

Mo&. Cowp. the principal cafe, declarations of the deceaied 

parents, that a child was born iefore the mar- 
riage was admitted ; but he added, that it was 
a rule founded in decency, morality and policy t 
that they flioaid not be permitted to fay after 
marriage that they had had ilo conneEiioh,' and 
therefore the offspring was fparioas,more erf>e- 
cially the mother who was the offending par- 

ed; and in a flill later cafe which came before the 
Court, the reputed wife was held to be competent to 
prove (be was not married. Thus hi 

Rix V. Inhabitants of Bromley^ 6 71 Rip. 330. On 
the hearing an appeal from an order ot removal, the re- 
fpondents produced eridenee to Aew the fettlement of 
the pauper's father was at Bromlejr, and ib order to prove 
his marriage with the mother, prodpced wittiefl^s to 
prdve they cohabited together, and were reputed as man 
ani^ wife.The defendant offered to produce the mother to 
Qiew that (he never was ma^Hed, or that if fhe ever was, 
the ceremony took place ifi Irelahdi. under fuch cir* 
ciihiftances as the appell^ts contended by the laws of 
Ireland, rendered it wh<|^lly void. This was objefied 
to, and the Court of Qularter Seffions being of that o- 
pinion rejeBed it, fubjeft to the opinion of the Court. 
Lord K^nyon faid, this evidence was certainly admiifi. 
ble; though the juftices of reflions were to judge as to 
theeffe£lofit. His Lordfhip then mentioned '^d;v v. 
St. Peter ^ and faid, there are many other cafes in which 
it has been decided, that the parents may be called as 
witnefles with refpeS to the legitimacy of their iffue i 
and it they nlay be called to prove they ace legitimate 
children, there is no reafon why they fliould be confid-* 
cred as incompetent, when called to prove that the chil- 
dren are illegitimate : but in al! thcfe cafes fuch tefth- 
mony is open to great obfervation. 

tys 



ty;tfaat point, Ms jLor^flim added, 1^2^$ folemnly 

deterjjniQe4 at the deleg^tofi^ hut the quelliggf of 
^^ a^cc(ts qr npn--acceCs» was totally different ^ f^om 
r j(iyia|revi4e|icepfthe time of the birth^i^ ^9^ if 

was cleah that the declaration^ of ta {at^er or ,k:j ;:;; 

mother coula pot be ffiven in evidence to Daf«* 

t^rdi^e the ifTue bom 0/f£r mar^age*. (t) ' , 
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f/>/Iil Ad)i?h[riiJliarf0ij', Caf.Ttmp. Bard. 99. On an 
prd^r of t^/i^^ ihf perfon on whom? thiq baftard wa« 
chafrged to be got 'was a married woman, and the, court 
Ikdd^tbnt'^he'Wts.MQompetait to prove the criminal x:on« 
verfatjion pfithe defendant wiih.ber, but not tttf^noo-ac- 
cefs ^i her hulband. 
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. SECTION V. 

«. • . . . . I. 

Of Pier/ms t&bo €tri privileged from giving Ev^ 

idence. 

I OBSERVKD before^ that no one couldi be 
compelled to giye evidence which retideid' to 
charge himfelf with a crime, tt has alfo been 
held» that this mle of law prote^s a man*s pe* 
cuniary interefts^ as well as his perfoni ftom 
pnnifiiment ; and that therefore he is not com* 
pcllable to give any aofwer which miay fnbjeft 
him to a civil a&ion, or charge himfelf . with a 
debt. Cm) But a man cannot, by becoming bail, Hawiuns v. 

,d«l!"vc 406. , 

I 

(v) Bain v. Hargrave, K. B. Sit, at Gu^dh^.. rfter 

U UiL 
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deprive ^ psitty of his evidence i and therefore, 
^where a fabfcribibg witnefs to a bond aftcr-^ 

wards 






iKTii. 7<r>-iptt, ii5 (7. 3. MS.* :ASa«ipfit for nimK^ dia< 

an]i received. The defendant bad been clerk to the 
plaintifT, who was a con flderaUe wharfinger, and had re- 
ceived fevi^ai {iMtn ot mOne^ itrtbat charafier^ ivbieb 
had not been paid over to the pfaiiftiffl 
' THe^ defeoclknt toiHended^ that he was nat lidlile to 
^ hiiS thbiley «» tliei>fadmiff* bavit^ paid it ^^ IQ 
dM6 Wright, aa^b^r elerk of the jAamtiff's, who wa^ 
aflfhokfcd'td rcceiVeit Jrotai him, 

Td^irdieHlfe^e^lie'tiMed I^IN^ a witQeft, 
who fwore that he knew the fiate oflbe defendant's ac-t 
«eouiit» aod that no m^ney was due i$Qm the. defendant 
|0 the plaintiiF. Upon which Erfkine, the pTaintiiF's 
counfel, aOted bim, whetherfome money was nof dtte 
hoki fome perTon to the plaiiijtiff ;. and (be MMt^^fs 4e- 
jnpr^ring tojhis queftion, Lori Kenyan faid^ that be 
would not oblige him R) anfWet ttf^ qneffiotif whieb 
migfat^end 10 charge faimCelf w^h ibe 4ciN<.';4'v^" 
<i^|dpl ^j^me Y^l^^^^^'y* ^4 charge hiaireif wifh^a debt, 
buthe ebuld noTbe r^«^^//<fd^ t'ochWge^btiiWllf cHtMy, 
any more than to make hitnfblf ^Me to^cnapifiijlifpfdif- 

ec|soon« - -. ^ 

\ Tliejtirf belies ving that Wright was autboriled i6 de- 
ceive tbU money, and that it bad beeopaid to bh», were 
about 10 find a verdi^ ior the defen4aHt, when the ^ 
plaintiff cbofe to be nonfuited. 

Raines ,v. Towgood, K. B. Sit. atHui/JhaH, after 
Mick. Term, 37 C. g. M*. Debt on Stat. 7 G.z. c. 8. 
^ainft ftock-jobbing. The plaintiff called Nordotiy 
tfaebaokerwfaomadethe contrafis, to prove the fafi. 
By the 4tb ie(l. 0} the ad of Parliament, he it/ubj^aed 
to a penalty oi jooh He objefled to anfwer any quef- 
tion whicb tjsight tend to charge himfelt with the ptti. 
afty* Oibbs, for tbe ptainttff^ coQtended, tbait'^ai ^is 
was not an indictable offence, but merely f^lue^ed ^he 
party to a pecuniary penalty, be could not refufe to 
be examined. Lord Kenyon was ot opinion-^ he trould 
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wards bccaipe bail for the obligor, he was com-^ 
pcUed to give evidence of the execution. 

ncK comfMsl bin int gtte etrUnico* wlMb %ifo«i|^>liil(l^ 
4itm la^iwwtty.. .F#f )|si||t fiUofifcr . cvidcijce, ^t^ 
plaiotiiF was nonfuited. 
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SECTION VI. 



^, ; ,:' ;. 'i 



' ^ • Of ^ Sxamhuahii ^WimffH».   " - 

\ Th»«« are the l^vera ^f^m W irhiii S^^llSli., 
wti|Bffes,ve.liaWc;.^d ijt was fortncrly the ' AppeoaiK. 

i:ale if tt <k8ttiine a wit^eii iipon the wk ^ir4» .^ 

tt» **«.fitW»|»Qnr «ip4 ilf the objeOion wa? not w- 

^ibi^M^e'Warlworaanciiiu^ it .W4i..fp0lr 
fi^^dt M tpo Ute after bQ had been examnied 

%ieh« pffty iftUisf . bioi^ mi f^^UrmPl^^^ frSlrV?*. 

}ff tjjiis other fide ^ b^t the modern pra^c» it 

to. C«C««t ttMS. Vi*i»el^4n chief w the firft inftance • 

aod if it h difeorered that he is ia « fituatiqa 

whio^. retiden hivi iqcoiQ^teot, if i« then. 

tunc to take dte ohje^iom : hut the b^re ck- Tower ». 

cuoiQance of a witnefs beinj[ difcovered to be Kep«7i9, 

tttf|eag(fetent «ft»T the triaJ,is npt alone T^ffiq^nt 

ftrottod fpr f new trial ^ however it inajr, when 

Jtd^gd ^p,olih<?rs, weigh with the difcretion of 

€be Cotif t. 

. Oft dM*(e?wuiMnatiio|i of a witnefa, a^s to W^ 

fi^uatioo, he may be afltcd any g^eftibns con- 
cerning 
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ceraing ittftmtnents he has erecated, &c* i«nib<» 
out producitig tbofe itiftruments ; For the pattf 
•gtifift Hfv^NMi} be ^€ 6aU«di n<»tr]ttioiviflg ti^ 
befits to be. prodiice<3 bgainftf^hitf)/ tmnoi rfw 

ways be prewired with the evidence DO prov« 

him iiieotnpelene. 
Smacier. So if a tfitnefs on examination .oQiliefle» .th«it 

l^EC^*%i, *»«*'»o'»g'n«Ur'«»t«refted,be«Jy rtftore bi» 
*• *'- competeocf by proving that h€ h«« been finoc a 

bankrupt «i4 fpteiyedibi*. ceitiaait% or any o- 

tberfad wherelw bis intereft ia ^termincd. 

• • • < 

But bad bis intereft been proved by other fevi- 
den«, his certifieate l^ould htve been produc- 
ed'; and if a rdeiare h given by dr to die irfc^ 
ner»>for the expre& porpolb of rendering him 
competent,^ it Should be produced^ eiMi the' Ub* 
fcribiog witnefs called to piore ic# . i. . . 
When a witntk is not 1 ialief taniiy UigiA dhu 
jeQion, he i6 firll ejtadsined fay dae^omiftl for 
the party on wbofis behalf he comes to give evi«> 
dence^ as to his knowledge of the het he is to 
' prove* This ezatnination. In cafes of any intri* 
cacy^ is a duty of nd fmall' ioEiportanee in the 
Gounfel ; for as onthe oliehand' the' law will 
not permit him to put what are called kadiog 
^ueftioos> viz. to form them in fuch a way as 
would inftrod thewitnefs in the anfi^ers 'he h 
to give s fo on the ofher, he fihould bt CMftfful 
that he makes himfelf fufficientty underftoOd by 
the witncfs, who may otl^rwireooiit fotoe mia^ 

terial 
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terial dfcumftana of the ca(«. The tauofoV. x^. 
retailed on the other fide^ next oroOheiEamiiif^ ^ 
the «ri^ed| i^isd tiie witocfa not being (Uppofcd- 
fo friendlf to bis elient a^ to the party by wbooa ; ^ 

beis-OaUedyh^ is tidt reftratned to any partk:iftlar 
modeof examination^ but may put what qneftiiMa 
he pl^ifes.lndeed of late yearS|the rule has beea 
fomewhat r^hixed in the cafe of an original ex* 
amiliatibd^ eind where it evidently appeared that > 
a whnefs was boftile to the party by whom he 
was catled, and unwilling to anfwer qneflions ' 
put to him ; the examination in ehief has been 
perrtfitted to affialne the appearance of a cfo&» 
exaniiiNiticiA; sofd leading qoeftions to be put to 
a wiltit^fso It49'impoflib(e €0 pointout thecaf* 
es in wfiioii:itlieget>eral rale of lawfiiali befode* 
parted from ; and tberefi^eit muft be left.wbol« 
ly toihe 'di£dretk^ of thejadgei whaia geooral 
is gtii&eH by the demeanor of the witnefs, and 
the ^roatfOQ be ftaads in with ' veiatios to the 
parties.' 

The parQr examiood oraft, as was brfore ob« Aate a* 
ferved, depofe to tbofe fa£ls only of which be 
has an immediate knowledge and recoUeftioo* 
He tnay wfrelh his memory with a copy talcen ^ 

'^ ^ ^^ Tanner v.Tiy. 

by bamfcl^f rem a day-book ; and if he can then !?''• <^<^^^ * '^* 

^ , Rep. 467. 

fpeak pofitively as to bis recoUedion^ it i& fuffi* . 
cieiyc^'btil if he has no recolle^iooi further than 
finding the^emry in his book^ the book itfolf mud 
be produced^ Where the defendant had figa- ^ ^"^^^^^ ^•"^• 

ed ' ' 
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«d acknowledgments of having received money 
in a day-book of tbd plait^iff, aad the plaintiff's 
deik afterwards read over the items to himi and 
he acknowledged they nwre all right» it was held 
that the witnefs might refreflh his memory by 
fefcrriog to the book^ although there was no 
damp to the items on which the receipt vras 
written ; for this was only proving a verbal ac- 
knowl^dgoient, and not a writ.t<^ receipt. 

Though witnisfles can m gc«lf ral ^^^^ ^"^^ 
as to falls y yet in qucftions of fcience, perfons 
verfed in the fubjed^ may deliver their iff mm 
upon oath, on the ci^I); .proved by the other wit- 
tieies. Tbos a pfayieian vfao^ has iM^ ^ j^i 
patticul^ patient, may^ after Mring iht wij 
dtoe&^dF'OlfaeTS» beMUodiafuraWA^nbH 9ft^ 
the general effcas of a p^rticuJar ©feisfo, «od ito 

piobabbiOOBf«<}tt#«M9^am |hli;.pa^i^^^^ caff> 
for, tjboagh not a particular fa€lj4ttsAill.f enef^ 
di inform^ooy wUdb thfijfeQi ^mapkin^ ||^d 
in need of, to enable theto to form aa «cc|ixate 
judgnicnt on the fub^t^. in difpute, ; 
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No* t. 

|&A$E M^TaTHS AI>ltfl9SiBIUTY OF DBPO«TION$, he, 

AND HEARSAY EVIDENCE. 

TTit^ JC<ir^ tf^^>/!^ /^^ Inhabitants of Eri/weil^ 3 

r^fnw Rep. 707.* 
t 

Ih ittf^ cafetfae pauper bad, in 1779, been examined 
upon oadi before two juftrces^ as to the place of his fet- 
tlemeht ; andTucb examiMtion r^tfcefi 4iMb ^rittn^ 
and fign^d ^y^the paaper. He coatistted five yeait af- 
terwards vrorking in the fame parifh, and then became 
infane, in which (tate he continued until the tim6 of hit 
tttnovalyWfrii^h^il'ill^adk'fay twot]rthertilaefftrfttes ugp- 
tiiiiJieoi)dexKi^inalipn« The Seffions, on an appeal 
ag^inft the order, admitted ^his examination as evidence 
b? the fettlettem/att*«ated a cafe for Ac- etfktAtm of 
ttir Cpui't^arto its admiffibility. The Coon being ik- 
Tided, the judges delivered their opinions as foltow : 

G R o s B, J. "The objection tO'tUs evidence is, fbat 
an agreement omft'be proved eifber by the parties or 
the witnefles to it, and that the oath eithel* of the party 
or the witnefs, is hot admiflible in evideute when tt is 
given in the abfence of another who is to be sfFeSed by 
it. To this it is anfwered^ firft^ that this examination 
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• At to the ptrticaltr poiot of tbU catc, it is now fettled by the cafet 
of The King agaioft Nikoclum Goovtoey, ante 41, aad the King -agarnft 
the Inhabitants of Ferry, fry .Stone, Mic. 4« G. 3, K. B. in the latter 
of which cafes the Court exprefslv alluded to this cafe of Rex v. Erif. 
well, and faid that the evidence offered in this cafe was not admiffibk^ 
The cafe is tteverthekfs valuable for ^0 geaeral principles difcuffed in 
it. T. P. 
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? may he i«ad» bccauGs it is like aiudg^neot U|}oa i^hich 

i • fio ex0ciuion has iiTued. My anfwer itj that it is* not 
. lik^ fudi a jttdgBieiU; ilor in the firft place, hek>re fuch a 

- jfiidgioeiu can bf obtajaed, the partylo be dSsAed kv it. 
niuft have had an opportunity of being heard ; betnuft 

;. liave been ferved with a writ, or have had lioiice ol the 
proceedings* And fecondly »ihe jud|;fxtent mufl b^tvdbeen 
giren by a court of competent jurifdiSion ; boft^iin the 
prefent cafe, I conceive that thcfejuftices bad not ju. 
rifdidion to adrarnifter an oath. By the 13 & 14. Car. 
a. they are empowered only to reoiove; aod ttnkCHhey 
adminifter the oath for the purpoTeof removing, I think 
it is no more than if a juflice of aooth^ oeiiiity - admin- 
iftered it. Here there was no removal, aad I da not 
fee what power they had to adminifter th$ oath but tor 
that purpofe. Secondly, however, it h faid that, this 

, examination is competent, becaufe it is as good evidence 
f a that of a per fon who had heard the pamper fay that 

» . }» had been hired tor a year and ferved it ; that fucb ev- 
ideacfL would have been competent, and tiusrefore. ; that 

) this is £o. As to itsheing^as good evide4ce.ai that of 
at perCbn who bad beard the pauper lay he had bsea hir- 
ed ; the{% is this material diiFerence^ that bad the pqirfon 
bfcn.prefent, fuch perfon. might hav« been /cxofs^exam- 
ined as to all that pafled between him and . the pauper* 

' if any part oi it were to be heibrd. But here we. read 

only what the o verfeers. chofe to examine to^ and what 

Hcarijy the maglflrate^ thought fit to ftate« NexA, isfucbievi- 

dence competent ? it isf what is commonly called Acar^ 
/Ay*evid^nccoi^ idtSt, Now it is* a general ..rule that 
fuch evidence is not admtflible, except in fom^ few 
particular cafes where the exception (for ought we 
knowj is as ancient as tbe rule. A pedigree may be 
pfoved by reputatipn ; prelcriptive rights may be io 
proved i and yet in cafes of preicription, tbofe -^ery 
perloos, who are permitted to give evidence.* of what 

■they 4oajr. have heard tromjdead pe;cfotn3 refiie£tixig. the 
reputation of the right, are not permitted to flare fa£ls 

' ' dt the excrcife of the right which the Jcceafedtper- 

fons faid they hadfeen. And I am not aware ^t a- 

. oiy principle upon which this evidence is a^Jr^ii&ble, 

that may not extend to proving by hearfay any agree** 

.fuenl>wba|ioe^F. , No prindplt was. plated tQ^^l^e ibis 

out of the general rule, to fhcw wj^y ^he^r/igr'ipvidence 

ot 






<if die igreement ftould be permitted in this cafe, any 
nore than tn any otfceir. But cafes have been cited 
both to prove ilMt this evidence was admiffibie as hear* 
fay evidence, and as given upon otfth before the magif* 
trftes. In R* v. NuttUy^ {a) tvro queftibns were made^ 
ift. Whether a fettlement were proved in Btntworth ; 
and adly, Wheiher a fubfeqaent fettlement were faint- 
ed in lUfietd. The Tubreqaent fettlement was attempt* 
ed to be proved hjRackael hkrratfs faearfay evidence ; 
The Coort were of opinion that a good fettlement ymk 
eftaWUhediovi)^}i^(7fM ; and Afioi^^ J. tbonght the 
Seflions wrong for rejefiingthe evidence o^R.M^rraii^ 
iof** the widows account ot her family ought to have 
keen received." The objefiion therefore was not well 
confidered, and for this reaibo, that, if it were evidence^ 
it did not prove a fettlement in Ihfield. In R. v. Coin 
Si* Aldwtn*s{b) the Court did not declare under what 
etrcumftances an examination upon oath would be evi« 
deoce^bat determined that in that cafe it ought not to 
have been admitted at all ; and the ground upon which 
Lord C. J« I^r proceeded, was, that the examination 
wastsken by juftices of another county, and that the 
perfon was then alive tor ought that appeared to the 
ecmtrary. The ob)eQion that the two juftices we#e of 
aoothcfr countf, was immaterial, if the fa£fs being prov* 
ed^n oath behind the back ot the adverfe party could 
be evidencis, unlefs the Court thought the examination 
mnft be authorifed by the fiatute ; and if it muft, then 
the obje6lion applies here tliat the examination is not 
within it, t>ecaufe the juftices who took the examina- 
tion did not remove, and pofGHly they did not think 
the evidence fulRcient to warrant them in making the 
removal. In R. v. Greenwich, (c) the Court did not 
determine whether or not the hearfay evidence was com^ 
petent : the objettion does not appear to hive been tak- 
en ; but the Court laid that the Seffions had ihted evi- 
denceand not fafis, and the cafe was fern down to be 
re*Aated. Undoubtedly however an idea has prevail- 
ed, that foch hearfay evidence is fufficient : but I caa 
make no .difference between evidence neceffary to prove 
te hiding, that is, an agrfemetot to hire, and any other 

(a) Burr. 5. C. yoi. (c) Burr. S. C. 843. 

f*; Mkrr. S.X. ij6. 
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agreement ; the Uw ol ^videace moft W ifie fsiae M 
tbtqujifter feflion#« .9$ |p the Ccm\$ oi WtJImiit/ler 
ffall ; and 00 one evex conceived tlol an agreement 
could be proved by a witnefs fweariog ihiit he oeard a^t 
notber fay that fuch an agreement was made. I3 xhe 
evidence better upon the ground that it wa& upon oath 
admin iilered 4)7 two juRices ? evidence, though upon 
oath^ to afFe£l an abfent perTon is incompetent, becaufe 
he cannot crofs-exaniine ; .as nothing can be more un« 
juQ than that a perfan fhould be bound hf evidence 
i^hich he i^ not permitted to hear. Before the flatiite 

Sepofittonf. of Phiiip & Mary (d,) a depofition taken before the jun* 

tice oi the county where the murder was committed^ 
was not evidence, even though the party died, qr was 
unable to travel. Why ? becaufe» although the juf- 
tjce had jurifdifiion to enquire into the fa£l, the com- 
moti law did not permit a perfon accufed to be affe^ed 
by an examination taken in his abfence, becau/p be 
could not crofs-examine ; arid therefore that flatute was 
ma()e« To this point the claufe in the Mutiny Afl (e,) 
referred to in the argumerit, is firong. It is extremely 
clear,, that if in an aQion by the executor of the pauper 
it were necelTary to prove this agreement,, the affidavit 
6t a witnefs who was dead> taken before a judge who 
was to try the caufe would be incompetent to be read 
after his death. When then, and upon what priticiple 
coutd this man's depofition on oath become evidence 
after his death 7 No fucli .rule of evidence could 
exitt before the t^& t^ Car. a. Suppofe the cafe 
had exiiled the tiext year, and the year after the 
~ pauper had gone before, two jullices and made the oatli 
he did, and after that upon his death two other jufti- 
CC& had removed his family upon that examination, 
could th^ court have determined that hearfay evidence 
of the hiring was good, or that an oath taken before two 
magidrates (not for the purpofe of removal, in the ab-^ 
fence of the other piarty) woiffd have been good ? Or 
luppote the a£l of parliament had pafTed two years ago, 
(hould we now fay it is good ? I conceive not ; becaufe 
it would be againft the known law of evidence ; for, as 

• hearfay evidence, it is hearfay evidence of a ta£l ; and 

(d)t&^P.& M. c. 13. and 2G^P.(iM.c.to. - 

(e) Which exprefsly autboriresthe mligiftrates tdtake 

tbeexaiiitnationsof perfMainlifting. ' ' * >- 
.'.-». .as 



jts iin examituktioii upon oath* mi not in t^ie^ preened 
of the oppofite party, nor taken with an intent ta.tj(- 
tnove* itisf;*ira-judiciaU JUt tHat tijlie i|t M^re not 
^miffiWr. wh^n di4 U become fo ? Will fh<e praftice^ 
Qi the ji*%«ft at their PTivate muetings, or at the Qoar-. 
-usr Sffl&oos, mak^, »t io ? Surclir it is too mnch to lay 
thjit foch pr^ajc^ Ihall ater t^c Idfw of evidence^ p're« 
yai^ ^t|ro^gholli the kingdom* \n the courts above 
^nd ^1 the affiaies ; as jydges of vi^ prius, we do noi 
4ffe,^ loaltQf cf tpake new law j how then ftall it be 
coiPBteieut tQ juices of the pe^cetpdofo. But^veui 
were we 4ifpofed to conform to a rule of evidi^nce «- 
dopted hy fomc juilices of the peace, what are we to fay 
in cafes w. here one Court of Quarter SelfiiHis di&rs^ 
frooiimotbcr in their rule ? So it is 10 this cafe; in foiM 
^aunties they.admit this evidence, in others they reje£b 
it^ Wenuaft&y thatfu^ fxriscedents ought nat- ton 
guide Hs, bu^ w,e mult be governed by the known rulet; 
qi evidence which are to:b^ found in oar law booli».. 
II thf^ t^isdecifiansoi the courts below cannot aber dm 
Uw.» 9^ben has it grown Into law by tbedeclfion o! th^;^ 
jQ^rts above r I have comipenied on^he deciGons.wbicli 
were ciied in the arguments (the earlieft of them beingf 
ioi .I739J ?^^^ ^^ "^ ^^ ^^ X^^m has the quellton fairly' 
jaud fully, come before the CK}urt« or been decided as ar 
^in(;ipai quefiion* U{>on whatprincipla fliall k how 
be decided? Non/e is laid down. But it may be (aid 
that it is in this cafe wife wi difcteet to depart from 
the general rule oi evidence, and in this iaflanc^ to ad« 
mit hearfay evidence of 4 (9^, or evidence on oath ad« 
miniftcred ip the abfsnce of the adverfe party. X drisa4 
that rules oi evidence IhaU ever degend upon the di£» 
cretio.n oi judges; I wifii to find the rule laid dowi^ 
and to abide by it. la this cafe I find the general rule i 
% ^nd no decided auihorily that forms an eJiLception %q^ 
it; and nothijQg but a clear uncontrovemble d^pifioq 
upon the poi^^U and not the conceflion ol.counlely 9$ 
. thu 0ihUcr4i5um of a judgcr ought to form ^ an excep* 
t^oio a fiejaeral rule oi law tranied in wifdon^. by our 
ftnceftorsy and adopted in every cafe ex(:ept where the 
excepiion is as ancient as ibe rule. Upon tb^jgrofui4« 
it feeoss ^) me/ that upon the evidence ibie^ilb^O^i- 
ces below ought nouo have n^Qved. tl^) fMi^ieir-^Hff 
the Court ot Quarter Scffions to iuive affirmed the or* 

' 4ej^ 
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der ;: aad tMlb^imfot^ tbit bolli <\m wdeto ' iiMilil he 
qoaflied.'? 

. By^tjb.£ii, J* '* Tbiteafebit^iceii argtse4 «» tw6 
groui^j li^ tlitt it is adaiiffiWe, it an ^lumifMion 
ukeit0A wdi brittfticet who had a cotnpetriH' WnMW' 
ty ; adly., tbal it is evidaiice» as a deeJaratii^Q' uoderthe 
band.oif Ibr pauper, I am of opinion Ifaat it it adi^Hb 
ble evidence in each ol thofe. lights. But beleit X AiMi 
the g^tands on which I hold it admiCbki 'it will be: 
proper to premire that I confidtTtthe pamper aa deadi 
be being in {ttch a ftate as renders it iapoSble U>yn%* 
amine biia : and, if be were dead, it is admittad ai the 
bar that there are feveral cafes in which it has been held: 
that what he faid might be received in evidence. . Of 
thpfn cafes I Aali take more particular liotice whea I 
come vta the fecood part of the cafe. But the firft thiqg 
to be confidered is, whether thit evidence be a£ 
milfible as an txamnaiion taktn on oaik by p^rfon:^ ha^^ 
img ik cpmpeteni authority f It Teemed to be agreed bf 
cbofe who argued at tbe bar. that if the j^fttces bad made 
an or4er of removal immediately on taking tbe exfrn*; 
tnatipaot the pau^r. the examination .would tbei 
have been a judicial a£^, and woyld bavqbeen cv<*< 
ideoce; indeed tbe iecond fcdion ol the afli'^jcaUs 
it ^' judgment. I agree that if tbe taking of iW 
examination were not t judicial a£l» but ^as merely 
€OfAm nonjnduef it it not evidehce as an examination 
en oath,. Tbe queflion then it, whether this wtft a 
judicial ad 01 not ? It muA^ be fo at the time it was 
taken, or. cannot become io at all ; and if an immediate 
removal might have been Fomided on it. in my judge- 
ment it is a full proof that this was % judicial a^^ Thei 
power of tbe |ufii^ei is founded on (be 13 & J4 Oir* t. 
^. tS|/ri, whiqhenafiN that it ftall be lawtul, upon 
complaint made by the overfeers ot any pariih, for any 
two juftices by their warrant to remove and convey any 
per ion iiKelyio become ehargeaoie to iDch parim where 
he was laS legally fettled, unlefs be gtvei fofficient fe* 
curity for the difcharge ol the parlfti to be allowed h^ 
the faid jufiices. The fiatute does not in word^ fay a.ny 
thing about the mode of examination s but %«hereiief< 
a power of judging and determining is given, an <au* 
tfaority to examine on oatb is virtuaHf affd neetfffiH^y 
included ill it; Wfactevet the jbfttcei ^ iii puifu<*^ 

aiiee ot that ftatute, I conceive is judicially done ; and 

unlefs 



unlets ttae'rok betgenerai^ tbk abftirdflf wmBidtfbAbm^ ; ^"^ 
it the juftices are of opinion on the examination tlM'vp 
the pauper i>utfit*t0 be r^irmpti; ani <io rembv^ "btm^ ' 
it is fividencs.^ b\jt if thef are oi opioidti Itail At ftHlnu' ^ 
nieni i«.ln the partfli reqtiirittf the examiflkitiiH^'aiid ^^^^ 
therefore he ooght not to be removeti, fheti' ix ife '* 
not -eMdeiBce r wfaareas in the latter cafe tbe rcifaws- 'f. 
are tttutb' itroiff|er why the examinaiton fliould be' 
evidertce than ki the former t becaufe the parift oS^ 
cers areprefent df tite-' exatntnatioHy and are parties to ll^ 
being the^ottipfairitfnts and the perfons caufing the ex- 
aiqiifatlotf ta b^ taken. But it nearer can depend on 
the jtidgment v^hfctt xht juftices ftall form for or againil 
the pfirifli, whetiier the examinations in the' cafe are 
or ar»e Aot evidence; itniuftbe reciprocal. AnA this Dtpofiucwi. 
examination in my judgment Is very ftmilar to the cafe ' ' 
of a dterpofition before a coroner, which has been long 
fettlcS to be good evidence, iLev.iSo. JC<f/. 55, though ;' 
the pef fon accufed bti not prefent when It is uken, nor ^_[ 
ever heard of H till tlie moment it is produced againfir . ' 
him.'^^^TWe. cbf oner is to' inquire into the caufe and ctr- '^ 
cumffirtcesf oFthe fleaffi of ihcf deceafed : The juftices *; 
are to inqiiiire to v^tiai parlfh the pauper belongs : Botlv 
inquires irt gfencrif, and ho paHicular perfons are par. ; 
ti.cs to therii. '* Again, Where deppfitions are taken before * ' 
ConifmifTibners of Excife, If the witnefsdle. Lord Hofi ' " 
was bf opinion that t^ey were good evidence, Sa^L 
556' WhereahaH is judicially done, it.is not necel* 
fary that the perfon to bt afltfted by it Should be pref- 
ent in order to liiake it evidence agattifft iiim, and there- 
fore depofidons laken by a jufUce of a perfon who af« 
terwaros died, though, taken in the abfmce of the prif* "^ 
'oner, mdft b^ read. So it was determined by all the 
judget in Radhirn's cafe. Mick^ tjtjj^ It is the fame 

•as "' 
. • •* . ' •  
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* In |hc» report o|Rjldbttra>Mfe, Leach Cro. pa£. ;i«« li\i e](.- ^^ 
prdsly (i»U<i that the dcpolitioD was taken io the prcfeace of the ^nf- 
oner, 'and nlFterwtrids read over to her in the prefeoce of ihe depoiicot, 
and theibt*aM«lof Ihe evidence of Mr. Crofta, (he ttMgi{lrat<^ in ths 
kBkOki^ pipff;of 97^7, 4p« 763.) i» agrceab!e to i^ii report, i -^»tn. -^ & 
Wen i^vottf^ yiOi a.^^t ol a MS« <x>py oCttie cafe ^e^ 1)^ Mr. . J» ^ f 
yiiifot^Yubkh ^iftliots».U)tiif fadwhcduertkcdq^fitioa >((»«(^^y{^^^ 
^ . . . la 
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a$ to den^ftitoas 4i»fcf D uader a coonntflton Irom * ttm 
<s<Qurt of £K^i;i|4»eF« TackAr v. JA^ /)«*< of Bmufcrt-^ 
I Burr, k^i^ But 9kQ argumenl was drawn from the 
nHitmy- a£)^ wbtcb it wa« faid mgdt iht (UpqfiMns evit^ 
4knce in iiw G^k 9^ ioidias ; and thereiore it was in«> 
ierred t^oxa. thence tbattbe depositions \verc not evi* 
deocc in any other c^fe. I think that a£l affords a very 
4iSefqf^t inference. The firft a3, which contains any 
ci^ufe.ior examining foidiers re£pe6lin^ their fettle- 
i]ien(s» is 16 Geo, s, vyhich eaa£is tha( it (hall be law- 
iulfof twoor niore juftices of the county or place 
where any foldier fliall be quartered, in'cafe fuch fol- 
dier has either a wile or child, to caufe him to be {am* 
rooned to make oath pi the place of his lad legal fettle-! 
ineot : and fuch foldier is thereby dire3ed to obey 
fach fumoians, and to make oath accordingly ; and 
fuch juKices are required to give an attefted copy of 
fuch affidavit to the perfon making the fame to be 
by him delivered to his commanding officer, iti 
Qrder to be produced wheh required. Provided* 
that in cafe an; ioldier Iball be again fuqimohed' 
to make oath as atorefaid, then on loch atteft- 
ed copy ol the oath by him formerly* uken being pro- 
duced, fuch foidier (hatl not be obliged to fake any o- 
tlier or iurther oath with regard to his legal fettiemetit, 
l^ut ihajl leave a copy of fuch ^leSed copy ot exam^i^ 
nation, ii required. Tbatafi f^y smoothing about the 
c3tamtnation,.ar the copy, of it^^bein^ evidence, but 
moil pr^abiy the legiiiature i;neaut or underftood that 
they WDultd bothibe i^ ; ior the objed was^ 10 pr^veiH 
the ibkiier. lieing esUed upon to attend the ^lliees 
more than oncC} and at the 4me time to fobilUuie a« 






iiT the preknce or the abfcnce of the prifoner, nor does it appear th»c the 
pomt» whether a dcpofition ukcn in the abfence of the prifouer was t\U 
^ciicc or net^at atf fubmttter! to the confidcration of the jadg^t.the' pr!(i.' 
cipal doubt of Mr J Wilfoo appctriag to be,tft.Wheclier fadi ^tpolitioAa 
were csidcnce in a cafe of petty treafon | and lecoadV)t«' fa^yfilUfrff t\uy 
were act. whether the party in that cafe was io fu<;h iomsociit 4^1^ of 
death as to make her declarations evidence. In Woodcock's cafe,Leach« 
^^3, and that of Dingier, ib. 638, the m^giftrate had take*) tho drpofi^ 
iiv)ns of the pcifon woundeJ, when the prif'vncr'was notpr^uit, and^bil 
that account they were rejcded as depoBtions, though in'Ai^Hrft of.thofe 
cafts it was rcteived at tbcdying dtc'aratioD of tAe' party. 

good 
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goad a. tbtng M an eximioation in Tiett of it for the ben^ 

fit of the parilh« Eu^t inrih^ ^2 Gto^z^ orhetween that 

tiio^.and the 20 Geo, .2, the Legiilature had* under tlieir. 

con^deration what would be evidence, ahd ^ccording^ 

ly ihey inicTted iothe^aboVecIaufe the foUoiving words e 

** \Mhicb attefied copy (hall at aay lime be admitted m 

''.evidence, as to fuch laA kgal feulemeni, before any 

** .of bi^ rtiajefty '* jaftices pi the pf-ace, or at any G«o^ 

' " ex»\ Of Quarter Seffioas at the Peaee„" So tbe law 

ftaqds now ; and the copy only, and not ibe oru^tnai, i$ 

by, «he.d£l xnad« evidence ; which could only be dono 

oa the idea that \ht,.artginal was evideace beloce. If it 

had been neceflary to have enatted that the .original 

(bould be eviderice, two words would havedone it: and 

it isirapoffibleto fuppofe that the Legiflature meant 

that the copy (hould be evidence when the original was 

oot. This law therefore affords a ftrong argument that 

tbe exacnination is admiflible evidence^ Again what 

was faid by Lord Chief J. Lie{g) in the cafe of the 

King v^Coln St, Aldwins is a very material authority 

tO'piove that this examination was admiflible in evi« 

denoe. There an order ot removal of a baftard made 

ifi WUfs was founded on the examinatioi^ of the moth* 

er inMidd't/ex: Ue C. J. there faid, '^the only maie^ 

*' rial evidence which appears to hare been given was 

'* tb^^ejcaminaiioQoftbe mother^ which ought not to 

*^ bave-bcen admitted ; for it b a general rule in evt« 

'* deneo that die depofiiion ^ a hving ititnefs ought not 

** to.be received, nnie/s ii appear that the vAinefs htm* 

**^eif C4uld.n&tke produced io be examined &Te ienus ; 

** and therefore at the evidence here given has an origi- 

" oal defed, which cannot be fuppited, this order ought 

** to be quaflied." It clearly therefore xmift have been 

his opinion that had the mother been^dead, or in a Aate» 

Hkethispauper,- of fnt^pacity tobe examined oretenws^ 

her depofitioQ might have been received in evidence. 

**The fecond ground on which this has been argued to 
be evideoce^ h that it is a declaration under th^ band ot 
tbe pai^n Tbia introduces the general qoeftion^ 
whether Ar»iy&ym^ri»r^ from the perfon under whom 
the fefttfeittiiit is elaimed can be received. This quef- 

{g) Mr. Jdftice BulUr faid he read this from a MSS, 

note oT Mr. Juliice dive's. 

tlon 
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lion has been fo oft^n decided, I bat in my opinion it 
would befuffictent to mention the cafes only i bnt as 
different opinions are entertained on the bench upon 
the fubjed, I (hall go Tome what more at large into the 
conlideratton ol it. The weight of the authorities was 
fo forcibly felt at the bar. that the counrel, inftead of 
denying that in any cafe hearfay evidence could be re- 
ceived, endeavoured to diftinguilb the cafes determin- 
ed front the prefent, and luppoled that they were decid- 
ed on particular ctrcumftances« Firft, it is faid that 
there is no cafe in which hearfay evidence has been al- 
lowed where the party is alive and able to be produc- 
ed. I agree to that pofition ; but here the party is fms 
dead, and not able to be produced. Secondly, that in 
the cafe of Nutey, the hufband was dead, and there 
was alfp perfonal knowledge of the wife that her hus- 
band had been in the fervice he fpoke of. And that in 
the cafe of Grecn^wtch the hufband was dead, and it does 
not appear but other evidence might have been produ- 
ced when the cafe went down to the feffions again. 
But let us fee what thofe cafes were. In the former, 
(k) the widow depofed that her late huiband told her be 
had hired bimfelt to «SmtM, and that in confequence oi 
the hiring he went into Smithes fervice, and was turn- 
ed away a month before the year was up becaufe he 
Ihottld not gain a (ettlement, though SmUk did not af- 
fign that or any other reafon ; and the wife further dr- 
pofed that (he twice faw her huiband during the year 
lie ferved Smiths T)\t feflfions, confidering the declar- 
ations of the huiband as mere hearfay, rejeSed them as 
not being admiflible evidence. It was argued that the 
cafe ought to be fent back to the fefHons to hear and re- 
ceive ihe declarations of the huiband ; that fuch evi- 
dence ought to be admitted in a cafe cxrcuml^nced as 
the prefent : and that in fa£lit was the coriilant prac- 
tice of other feflions to receive fuch hearfay. On the 
other hand it was admitted that the evidence of the wo- 
man refpeBing the declarations of the huiband was ad- 
miflible. And Lord Mansfield faid» tliat he was fatisfi-. 
ed that a clear hiring was proved ; and that though the 
evidence rejeSed ought to have been received tyei it woul4 
only produce more litigation and expenfe, and muft 

(*} K. v. Nulley, Bolt. 234. Burr^ S. C 701. S. C. 

have 



I" ! 



hafve th« fame efitfS ; Ke Mi he^hought it»e order ongbi 
to be qu^Bied- ~Mr. JUftice A/lon was clearfy Ot dii^ 
lame opinion ; and faid, •* to be furd: the evidence :ot 
the woman ought to have been admitted ; but danAkig 

* 'atone ougAi to be taken a^ inconchi/ive f which' latter exfc 
prelfion'Mri Juftice BuU^r remarked muft be iiiaccur* 
artely taken ; ic (houJd have beeniought ir^ to he taken 
zscortcliifine") Thfc other cafe of the JCtTTg- v, Grun^ 

' *zt[iVA ft) dated that the pauper was the daughtet of 
GeorgefVdU decea(ed,.«u;/l(? in kis lift time declared io a 
witnefs now examined that he had hired himfelf lor a 
/\ year and Terved a year as a livery fervant at 7!, wages to 
Captain iSa»n4^^r/i/z, Who had a houfe and ^family at 
lireentvich, and refided there when not abfent on the 
.kiDg's fervice \ that his matter made frequent voyage* 
to Holland^ whither'he attended him ; that he never 
was4dday$ together at Greentvich.hMX duriag his fer- 
vice might be there 40 dlys at different times. After* 
wards it was more fully ftated that he didreGde40 day# 
at Greentifici at different times ; and* the order adjudg- 
ing the fettlement in Greenwich was affirmed. Now 
both thefe cafes are direfily in point, and there was no 
"evidence which at all tended to prove a fettlement but 
hearfay ; for in the cafe of Nutky^ the wife having fecQ 
ber hufband twice in the fervice was no evidence of t 
hiring for a year ; and iti the cafe of Greenwidt it doet 
appear what pafTed when the cafe went down to the fef- 
fions again ; for then it was more fully flated that the 
pauper s father refided 40 days at Greenwich at drfferent 
times ; and upon that the order qf removal was affirmed 
on thie declarations of the father alone. And when the 
point was only whether hearfay evidence cQqId be re- 
ceived, we cannot fuppofe other evidence, which is not 
ffated, to have been given, which rendered that point 
immaterial, or varied the effe£l ot it. Thirdly, it wai 
argued that even if the declarations were evidence, yet 
there muft be fome concurrent evidence to fupport it ; 
and this was fuppofed to have been fo held in fhe cafe 
of X^olrTSt, Aldzoin^s ; but that caft was founded oa 
ve^y clear gf ounds, and not a word faid in it about con- 
current evidence, as . appears from the note of Mr. Juf- 
tice dim which I bav« faefbre mentioned. Neither 

' (0 Bott. %%u Burr.S.C. 24^. S. C. 
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does my cafe whatever fay that tber^ mull be concur^ 
rdnt evidence. Where the qtieftioa is, whieiber the? 
evidence be admiffibfe or not, it is difficukio conceive ( 
Hhat is meant by concurrent evidence ; but every cafe 
CO the fubjeS which at all applies to tbi^ point, conSd- 
ers it as clear that the evidence may be received. The 
two cafes of Nutley and of Greenwich are drradiy m 
point ; and they are confirmed by thofe of Cti€ck Sl 
Michael, (k) and bf the Inhabitants of the H^fy Trinity 
in Wareham \ [i) in the firft of which the t>auper hav- 
ing run away, a copy of the Regiifer was proved, and 
then a witnefs f wore that John Every who was dead 
was eonfidtrtd as the pauper's father, and that he knew 
Mary Every who lived in P^and whom he underjioai 
to be the pauper's mother, and heard the pauper call 
ber mother: rfie feflions held the evidence »ot to be 
fufficient, but the Court of King's Bench heW that it 
was. In the cafe of the Ho^y Trinity in Wareham^ it 
was proved that the pauper's hufband was born in Bttr 
Regis, and proved by the pauper that her hu(band wa» 
abroad beyond fea, and had been two years, if aHve ; 
that to her knowledge he lived in the <*apacity of an^ 
hoftler with Mrs. Lee, in IVareharfi, about two years, 
where fhe faw him brew ; but whether th^re was any 
Agreement or hiring relating to fuch fervice was not 
proved % but fhe had heard her hufband fhy that be was 
fettled in the Holy Trinity, TVareham. The court held 
that evidence fufficient to prove the fettlsment : and 
the reporter of that cafe fubjoins in a nofe that in 
cafes where the perfon under whom the paoper 
: claimed has been dead, hear/ay evidence from his 
' wdow^ or from other per/ens, of his declarations 
re/peSing his JettUment have frequently been recdv» 
ed ; and inffan'ces the cafes of Greenwich and Nut- 
tey ; b^t he obferved that tifl that cafe there had been 
no inftance where the court had permitted fuch hearfay 
evidence to be received in the life of the perfon under 
whoih the fettleraent was claimed. The reporter who 
Ixas great merit with the profeffion for his indaflry and 
attention on the fubjefl of the poor laws, proceeds to 
fuggeil his doubt of the determination of the court in 
that cafe : but, on the beft confideration that I can give 
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It, that doubt does act app^r to be well founded : for it 
has 2ong beea fettled that it a pqrfon be abroad, and ne 
likely to retufn^or in a Aate incapable of being examined, 
he is oon(idered» as to that purpofe, as if he were dead. 
The other cafes which were quoted in ^he argument, do 
not apply to theprefent, namely. Rex v. Great Bedwin^ 
(m)R.v..SL Michael in BatA^{n) /J. v. 5^ Saviour's Souih* 
wark^ {0) and i?.v. St. Sepulckre. {p) But it is worthy of 
'obfervatjon that in the cafe of J?. v« Nutley it is ftatedon 
one flde to be the cooftant praflice of other fefCons td 
receive fuch hparfay evidence!^ and it is admitted on the 
other fide that the evidence of the widow refpeSing the 
declaration of her hufband, was admiflible. So in the 
note before mentioned on the cafe of the Boly Trinity 
in fFareham, it is (aid that fucli hearfay evidence has 
been frequently received. If there has been a con (lam 
and uniform praQice at all the feflions in the kingdom, 
I think.it requires great confideration before we over- 
turn it ; for, befides the great inconvenience, cdnfuGon, 
and iQconQfiency, which will be introduced by a new 
determination^ we fhall hereafter undoubtediy.be Tub- 
j«a to the fame comment and ccnfure as Lord Chief J. 
Ryder^ in the cafe of St. Botolph*s without Bijhopjgate. 
(q) threw qb another determination, when he faid, '* it 
*' does not appear in the cafe of Strei/ord v. Norton, 
"whether thefe other cafes were cited, or what was 
** the particular reafon of the refolutiop ;. however, it 
*• they were cited and over*ruled, we may for the fame 
*• reafon over-rule that determination." I have inquir- 
ed what is the uTage at different feflions, and I find that 
throughout the Weft of England^ in the North of Eng* 
landf and in other places, it has been the conflatit prac- 
tice to receive fuch evidence. I have heard of no one 
feflioos ia which a different pra£lice prevails ; and it it 
be in univi^fal ufo* why fhould we overturn it ? If on 
fuch a queftioaari&ng on a feulement cafe we are to go 
into firft principles, I know not where we are to ftop. 
It has been underftood as pretty clear law that, in quef- 
ttons, of pedigree and fome other cafes, fiearfay^ and 
• reputatia/if are good evidence ; but if the evidence hat« 
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cd inrthis cafe be noi allowed, they alfo wiH fland on a 
very fhallow and flippery foundation. Eaich bas aa- 
MinVy to fupport It ; and if thai be taken, av^ay, I can 
ilaie no prindpU in uvour o\ them. The true line for. 
courts to adhere to is. that, wherever evidence not on 
oath has been repeatedly received, and fanflioncd by 
judicial determinations, it (haH be allowed ; but be- 
yond that, the rufe, that no evidence (hall be admitted 
byt what is upon oath.fhall bedblervecl. It would be 
cafy to Hate or imagine a converTatioa in which a roan 
gave an account of his own habits and tranfaElions in 
liie^ hi^ refide.nc.e^ ois conne£lions, ancj relations, which 
would be equally material in tracing a title^ as invefii* 
gating a quefiion otfettlement ; and it would be flrange 
if fuch a cpnve^{atioQ after.the father's de^th (hould he 
fufficient tp ,epabk the fon to recover an cflate ot 
lo.oool, g year^ and yet fliould not be fufficient to give 
hjs foa a Tettlement as a pauper, Hearfay ev'idence has 
^een received to prove whether land were or were not 
parceCof a ceruin teoemjei^t ;. and.v^s adjudged tp be 
good eviderice in U^m^s v. Pearce^J^r) and Hclldway 
V* Rakes, {/) It i$ cpn&antly aIlo,wed iii al[ cafes oi 
pedigree, tlipugb f rojn p^rfons not of the family, asf in 
Srown v» She/ley^ Eajlcr i7;;6; and zUo in the cafes ot 
cuftoms ; and has been received even in the cafe of fin- 

(ih fafls; as of a marriage, being in orders^and ot » pre- 
entation; Har/cot*s caie^ Comb. 202, ani the Bifliop 
of Meaik v. Lord Be]ficU, (i) In the Fafl cafe the name 
oF the pauon who prefented was omitted in the regif- 
ter, and this court on a writ of error held that parol ev- 
idence might be received ot it 5 for (faid they) a prefen- 
tation may be by parol^and what commences by parol 
may be tranlmitted to pofterity by parol ; and^thai cre- 
ates a general reputation. A hiring tor a y€ar may be 
by p^rol' hearfay evidence has been allowed to prove.it 
in all the ciles i have mentioned, and has^ been rejeflcd 
QT denied in jiohe, I am of opinion that thofe cale^ 
pught to be adhered to, and confequently that the murder 
blTeffibnifhould be affirmed/* 
AsHMURix, J. •' If this were a new cafe, I fliould 

. (r) Anlf, .2 vol, 53. 
(J) M. 13 Geo. 3. B. R. cited ante, % vol. 55.,. 
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be flrofigly of Opinion that the evidence given ought 
not to have been received, as being bearfay evidence. 
But I think that, as certainty is fo deGrable in the law 
in general, and particularly in this branch ot it which 
relates to cafes of daily occurrence, when a cafe has 
been decided and a3ed upon, it is better not to over- 
turn it. In the cales of R. v. NutUy^ and R. v. Gr^en^ 
zoicAl which have beeii fiated, and which I (ball not re- 
peat, it was determined that fuch evidence is admiflible; 
and this not as a mere #to^r di3um^ but upon dePibera- 
tion : and in the latter oi (hem it was thought (o mate^ 
rial that the cale was fent down to have the fa£t more 
explicitly ffated, and on its being returned fo, dated, 
the order was affirmed here. There are dther cafes in 
which this kind of evidence is allowed by univerfai 
confent ; as in the cafe of a pedigree ; and if we were to 
overturn the cafes which have been determined on (et. 
tlements, we may as well overturn the taw in cafes of 
pedigi'ce ; tor I dotiot know any reafon which appliei 
to the one that is not equally applicable to the other. 
In both» the fubjeB matter oi litigation is concerning 
the flate and condition of the party. It is natural for 
perfons to talk of their own fituations and of their fami« 
lies. The evidence is in its nature of an unlufpicious 
kind ; it 15 geaerafiy brought /rem remote times, when 
no queftion wal depeffiding or even thought ot, and 
when no- purpofe would apparently be anfwered. In 
thefe cafes, in general, it is perhaps of little confequence 
to the pauper whether he belong 10 one parifh or to a- 
nother ; the difpute is between th^ two parifhes which 
fiiould bear the burden of maintaining him. The pau- 
per himfeii (when capable of beii^g produced) is com- 
petent to give evidence relative to his fettlement. In 
the two cafes alluded to it was held that, when he is 
dead, his dedarations may be received in evidence ; and 
the being in a ftate of infanity which introduces the 
fame impoflibility of producing him as if he were dead, 
makes the evidence equally admiflible. With regard 
to the ftatute 13 14 Car. a. it rather leems to me that 
on that ground alfo this evidence is admiflible. We 
are not t(S fappofe tbiit the party was taken before the 
ju dices and examined npon oath before them, as a mat- 
ter of tnere idle curio fny ; norcaii we imagine that the 
juftfces wouM haveintieriered .in it merely to gratify 

fuch 
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ruchcundfuy. We muft take it thcrsfore that *e 
thing paflfed in the way of a judicial proceeding ; and 
though ior forae reafon it happened that the exaoiina- 
tion was not aScJ u;?on, we cannot bat fuppofe, that at 
the time, it was taken as the foundation of an order of 
removal. At all events this renders the declaration of 
greater folemnity than an idle declaration in the courfe 
ol'comrtionconverfation. As this matter has heen aU 
ready fo lully gone into by ray brother BuUer, with 
whofe fentiments I entirely concur. I (hall not add 
more than that 1 agree with hin; in thinking that the 

ordefioueht tobc affirmed*" . at 

KrdKENYON.Cj. "Asfar « the interefts of 

thefe contending parties are concerned. I might ex- 
cufe myleU trora entering into a difcuffion ok ibw 
«ueftion : lor, as two of my brothers have already de- 
dared their opinions againft making the. rule abfolvte. 
it cannot be made fo. as my opinion, added to that ol 
my brother Gro/c's, will not.make > "''^f "^V tflv 
this is a matter of importance. I Ihould teel myfelt ha- 
be to great reproach, it I were to luffer th-' queft«)n 
iopafs without declaring my opinion. All queOions 
upon the rules of evidence, are pf vaft .mportanceto 
all orders and degree, ot men ; our .vesi oj^^ I'^erty. 
and our property, are all cowerncd xa the fupport 0\ 
t^mL, whil^ve been matured by the , wtfdom 
of ages and ere now revered from their antiquity anfl 
the KO^ fenfe in which they are, founded : they are 
not rulJs depending on technical refifncments. but up- 
on good fenfe ; and the prefervat.on ol theni is the firlt 
dutv of Tud^es. The evidence ihould be given under 
thefandan "of an oalk legal'y adminifteTtd, and inpu- 
diJat proceeding depending beUvetn theparlif^ affcjlcd 

' by it, cr th0ft whojland tn privity of eJiaU or J'J/j'-'/ 
^th iUm. 1 admit that this man who was proved to 
be infane is to be confidered as to this purpofe in tM 
fame date as il be were dead : and it has been decidea 

. that in fuchcafes the party's hand writing may he proj 
ed as if he w«re aaually dead. Then u, is laid tHat 
there are twogrounds on which his examination may 
be received, as to both of which I agree with my brother 
0,o/<. itt, As an examination taken -upon oaih betore 
two juflices of the peace, who, it is argued, bad author- 
i:y to take it. sdly. As a declaration of the party ex- 
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atDined* I will briefly donfider both thefe pofitions. 
The firft dfepends oa the flat. 13 ^ 14 Car. 2. That 
fiatute empowers the juftices to make an order qf re- . 
moval ; it does not give them an ekprefs power to ex- 
amine ; buty as an examination is neceflary to get atthe 
fa£)s upon which the judgment ot the nMgiflraies is to 
proceed, there is an in(:idenial power given, allowing 
them to examine when they are called upon to exert 
their power ot removal. But in this cafe ibey were 
notapiplied to toF the purpofe oi making an order of 
removal; the overleers called upon them for no other 
purpofe than to examine the pauper ; all the proceed* 
iogs liierelope were extrajudicial ; and the examination 
on oath might juft aA.weU have been taken before the 
paciAcleik, and would have been as much entitled to 
credit M thi$. . But X will go further : If this examina- 
tion hxi been jtaken in order to found an order- of re- 
moval upon it, iiill I fliould have been of opinion that 
it w<}uld be no better, as far as refpefls the prefent quef- 
tion, than a mere declaration of the party, the efFe61 of 
which I fhall conlider prefently. Examinations upoti 
oath, excey>( in the excepted cafes, are ot fto avail un- 
ieU tbey are,ipade jn a caufe or proceeding depending 
between the parties to be afFeSed by them, and where 
each has an opportunity ot crofs-examining the wit- 
nefs ; otherwife it is res inter aHos ada^ and not to be 
received. It has been f;^id that lltts is di judgment of the 
judices, as appears by the 2d feclion of the 13 ^ 14 
Car^ 2, which has the wotA judgment in it ; and (hat it 
i^ no ob)e6lion to its being a valid judgment that the 
parties to be afFefled were not prefent. But I think 
the viovA judgment in the feflion relerred to is only 
ufed as equivalent to the word opinion. And as to a 
judgment being binding, though the party to beaire6kd 
was not prefent, I think it will fcarcely be found that 
that is fo, unlefs in cafes where the party has had an op- 
portunity of being prefent, or was contumaciousi nei« 
ther of which was the cafe with the parifh now to be af« 
fe£)ed ; but as to them it was altogether res inter alios 
alia. It has been faid that there are cafes where exam- 
inations aire admitted, namely, before the coroner* and 
before magtftrates in cafes ot felony. Th»t obierYa- 
tiori appears td me to go rather in fupport of the gener- 
al rule than in deftruBion of it. Every exception that 

can 
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can be accounted tor Is fo much a confirmfttten of the 

rale that it has become a ma]rim» txctpHo probat ttgu- 
lam. Thofeexceptiom aliaded to are iounded on the 
ftatute« of Philip & Mafy,{u) and that they go no iuiv 
ther is abundantlyr pro^red. Befidei, the exr^miiiation 
before the coroner is an in<|«efi of office ; it i^ a trant 
aflion ot notoriety, to which evef7 pitfrfon has a right 
^ of accefs ; and viriis of ad quod damhnm have been !re. 
quently fet afide for want of this iioto#iet j^ in;the execoi- 
tion of them by th^ (heriff. But, withont ({ating the Cafes 
which occur on this head, I will do little niore than re- 
fet to the cafe oi the Kingv, Paine 4ri StHk, tBi. ^ jf 
Mod.i6^. That was not loofely dedd^d, butwals' the 
opinion of this Court, aflifted by the Cdtirf of' Com- 
mon Pleas. In Salkeld it it eatpreftly faiki'tbat the rule 
cannot be extended further than the p^tfticalir «afe of 
felony ; and in the other book the Cbi^f Juftice declar- 
ed that the depofitions were not evidence ; amJa weigh* 
ly reafon is given, namely, ** the deffertdaht trot bein^ 
" prefent when they were taken before the mayor, and 
•• fo had loft the benefit of a crofs-examination.** This 
cafe is adopted in 2 Hau^, PI CJt. ^CJl 1. io. which 
with the fubfequent feftions of that chapter are Worth 
confulting. ' 
Hetrlsy Ivi- Secondly, confldering thi^sls a declaration of <he par- 

ty, I am at a lofs to find the grounds on which it can 
be received. I admit that declarations of the members 
of a family, and perhaps of others living iti habits of 
intimacy with them, are received in evidence as to 
pedigrees ; but evidence of what a mere ftranger , has 
faid has ever been rejefled in fuch cafes. That how- 
ever has been always underftood to bean excepted cafe, 
and to fland on r^afons peculiar to itfeif, which I need 
not take up time by flating. If the exception go fur- 
ther, I fliould havewifhed to have heard it ftated .and 
defined; for unlefs that is done I am much afraid we 
may endanger a rule ot infinite importance to every in- 
dividual, and by fuffering exceptions to creep on one 

{u) I and a Ph. ^ M. c. 13. as to depofitions be- 
fore the coroner ; and 1 £? a PA, G? M. c. 13. and « 6? 3 
P&* ^ M: c, 10. before juftices of the peace in cafes of 
klony. 
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alter inotktr,^ kave tiotbmg»like a rdle. It fitasbeen laid 
that in the cale of tke Bifliop o/Meatk v. Lord Bdfidtt^ 
{xj in a quare impcdU, the plaintiff" jgavc in eyidcncc an 
entry in theregifter of the diotefe of the inftitution of 
one Knight^ in which there was a blank in the place 
where the patron's name is ufually inferted ; upon 
which parol evidence of the general reputation ol the 
country that Knight was in by the prefentation of one 
Qhder whom Lord Bclfield filaimed was offered ; and 
that upon a bill of ejcceptions it was held that the evi* 
deoce was admiflible ; that it was faid that a prefenta- 
tion may be by parol » and what commences by parol 
nwy be traofmitted to pofteriiy by parol : I have not 
fcen the report of that cafe : But this I admit, that a 
j^efentation may be by parol, and that may be proved 
by parol, that is,. by a witnefs who was prefent and 
beard it ; but that common reputation might be given 
in evidence I muft deny ; it it could, why might not 
fuch evidence decide upon titles to eftates, at leaft be- 
fore the ftatute of frauds, when no written inftrument 
was required to make a good feoffment of the greateft 
landed property in the kingdom. In fhort it being ad- 
niittedthat the rule for which I contend is undoubted- 
ly the general rule, the evidence offered in this cafe muft 
be rejefied, dnlers an exception in favour of it has been 
adopted in Tuch a manner as to incorporate it into the 
law of evidence. , For where is the line to be drawn ? 
If the court admit fuch an examination to be eyidfence- 
againit a claTs otpcrfons who are ftrangers to it, how 
(ball we ftop fliort and fay, that it fliall not be evidence 
againft any other ? I cannot fay how far fuch an idea 
might go. This brings me to the cafes cited and to 
the fuppofed ulage. And, as to the firft^ there W no 
one cafe in which the point has been decided. In R* 
V. Nutley, {y) the whole of the wife's evidence was dif- 
regarded, whereas a fair inference might be drawn to 
prove her hulband's fettlement, from the fafts which 
(he fwore io within her own knowledge ; for eveif 
hiring is prefurhed to be for a year, unleb foinetbing is 
ftated x6 prevent that inference ; and therefore the Court 

{x) . ! Wilf. 9 15. { y) Burr, S, C. 701. 
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^ua(he4tbe Order oiSelQon& on tbfit grouqj^ -Mk fo^ 
tt^ ^h^oiGfttnwicki (z} the SefltotH ibe fflcond timet' 
fpuad ihc aSual/ad pf iJ^e /ervi^e ioi: 40. d^y& in. iba 
pariib. Th.efi as to the caie pt. St. Sepi^cAx^t. (aj.the 01^1^ 
Jy point tbej:Q dcteitnined by tb< Gotirt was that xl^fs 
cpi^ld nol receive piuro]? evidence of an itijjentnre . not 
prayed tp be loft. And in thatot TAe H^ly^ Trwlyi ia 
^^r^i^a^i.^aaugh appeared frctm tbe ia£l|ij which tb^^ 
wite fpok^e tp iroiy her, oym knowledgje, tfy Ici^ve tfin 
Court to Tiipport the, CQiiclftlSon which. th^S^lTiOjiifl had 
drawp. There is.iherf fore x\o cafe in which this fKHnt 
was the very hin^e pn which it turned, ^ut even i£ 
there bad^ a^ it would have {loqdfingle in opppfitipo to^ 
a, (eries of c^fes, I (hoofd not have jplacedi;iuch reliance 
on the fuperUruSufe when the foundation failed. Bui 
the obfervaiions I have made upon the caf^s alluded to 
I^bink warrant ine, in faying;. that though there. were: 
rpme expreflibns tending to (hew that fucb evidence 
sni^ht,. be received, yet it wa^ nptthe^r^i^»^ of decifion 
in any of tbe^; they amounted only to obiUr diSa ; 
(» even let the^ be qaUed/^^<i^^>ii/^r di3a[; a^d at lead 
tbiey feenied to have proceeded onjajupp^fedjgeoeraf 
ufage at the Quarter SelBons^ This therefore, bringa 
me to that which was the laff tppic oC argjji.ment. Tht. 
propofiuop M:bich,is Aated is this, that the juftjces. qP 
peace in Seffions having in g^eneral. received fuch evi*- 
dj^nce as this their ufuage creates \, riile by which we 
are to proceed^ I have great refpeEl for thai clafs oi 
njtagiftrates ; Iknow their moft important titi]uy.« and 
have n^uch regard for many of them individually i but 
IcoBfqfs there i&fomethirtg of novelty, in that argument 
whicbrefers thofe whom the con flitution of jihe jiirifpru- 
depce of this country hath invefted with the power of. 
correQing the errors of juftices of the peace to tbe prac- 
tice of tbofe very perfons tp learn the rules of evidence 
By- which they are to. proceed,-. Iremeniber a cafe of 
Bctidvifinetux.^^ Bla€ktnore^ which is reported in 1 
Murr, S9^. and of which I have a MS. note, and a fujF 
memory ; where jufticejof the peace Jiad comniitted a 
man a^; his wife tor returning to a parift from whence 
tl»y had been removed by an order. The a^!ion waj 

|;j j J^urr.S. C. 243. _ fd] Tr^s Geo. 3, 

broogbt 
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«' tH-oughtby the biilbaad and wi(e b4 the grouQd that tl^t 
wjfe bad b^ea 4^pfoperly. cpmmittied i tbd^re ll»as 
twice argfiedt ^apd tbe u&g^ of conimttiagj/(>«i«x c^ffi^ 
was infilled upon ; and it ratbcr appcaitod : ^t jftift 
that foiliAi ipiurt, *QFf tbf^ ^JBieach iMve kricllned to givx 
C9unten«ice lo foch an ufage ; but I well remem- 
ber that Mr. Jufiice Forjler -treated the argument 
with more indignation than is expreffed by Sir James 
Burrow in his account ot that cafe. I perleflly well 
recoUefl that learned Judge's faying that he had heard 
that communis error facil Jus ^ but he hoped he ihould 
never hear that rule infi&ed upon, to (et, up a rnif* 
conception o{ the law in deflru£li«n of the lawt i 
Should have difdained to fay any thing on this pofi- 
^ion, unlefs it had received the appearance of fome 
4:ountenance io the cafes I have mentioned, and in 
the difcuflion of this cafe. It is the whole ground 
of the opinions hinted at in the other cafes. But I 
could give fome account of tbe ufage during tbe ma- 
ny years I pra3ifed at the Seflions, and 1 confefs 
{ never heard oi fuch evidence being received there* 
The pra£ltce I know varies according to the ufage 
of each county where the Seffions are held. And 1 
ihould as foon refort to the ufage ol every parilh 
in the kingdom on a queftion concerning the rate* 
ability of perfonal e&ate. But I wilt not enter more 
into this point, as I am clear it would be moft dan- 
gerous to adopt it. The miQakes of Judges, pro- 
vided they became univerfal, would according to 
that dotlrine become rules ot law. An ufage, com- 
mencing at fooneft fince ig & 14 Cat. s. contrary t« 
law, and working iojuftice every day it was perdft- 
ediUf would fupercede the law. Upon the whole 

I am mOft clearJy ot opinion that this examination . 
was not admilEble in evidence. It was ex parte^ ob- 
tained at the infiaoce ot thofe overfeers whofe par* 
i(h was to be benefited by it, and behind the backs 
of tbe parifh again ft whom it has now l)een ufed, 
without having an opportunity of^k^nowing what wat 
going on, or attending to have the benefit ol a crofs- 
«xamination. I regard the queftion as of the laft 
importance, and as putting in danger the LawofEvU 

dence 



i6i 



APPENDIX. 



dence ife which eyery man in the kingdom is deeply 
concerned. , ^ • 

Thcmajojrity of the Court not being of opinion 
ihat'the rule tor reverffng both the orders Ihould be 
"made ablolote. 
) They coirfequently ftand-confirmod. 
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No. a* 

CASE RESPECTING THE GENERAL RULES AS TO THE IN. 

TEREST OF' WITNESSES. 

BcBi againft Baker and anotker in Error. 3 T. 

Rep. 27. 

tHi> was an aftipn of tf^«OTi>>/ on a policy of af- ;(^a«wHur^a 

furance brought in the Court oi Cpmmon Pleas, to policy of infur. 

wHich the detendant pleaded the general iiTue. At aftcc after gtt- 

the trial, thd couhfcl for the deiendant below produc- ^rfuen "bT^ol 

ed one George Bowden an infurance broker as a , wit- thcr?, iimcom- 

nefe to prove circumftances tending to fliew that the pctcnt wimcf* 

under. writers on the fame policy v^ere riot liable to *°' ^^^^ ^'^^^^^^ 

• . , - t » • r r • • I u ant in an aftion 

pay the lofs : who being fworn laid, that he was era- againft any of 

ployed as a policy-broker by the plaimifFs to procure thofcwho un- 

the policy of affurance in the declaration mentioned to fo^c^j^^^ J^^ 

be fubfcribed by the defendant and the feveral oth- if he bad co. 

er perfons, whofe names are fubfcribed thereto as aflur- gaged to contri- 

crs. And that he. as fuch policy-broker, procured the defendant's '^' 

lame to be fubfcribed by the defendant as an aifurer cofti, and hat 

for lool. in fuch manner as in the declaration is in that '** *f^'°" ^^' 

behalf mentioned ; and that he within the fpace ot one hlmfdf^on'the 

hour after the faid policy had been fo fubfcribed by the ^^^^ policy, 

defendant, and the other perfons, whole names are fub- *° » *pS!ff 

fcribed thereto prior to the witnefs, fubfcribed the fame in a bill in 

policy for the fum ot 200I. and became an affurer to *9!^'^y ^°' » 

the plaintiffs : and that an a£libn had been commenced ©bjcaionaari^ 
againft him at the fuit o\ the plaintiffs ; and was then . ingfrom thefc 

depending as fuch affurer for the faid 200I. for and in J^^^"^^^^""* 

rcfpeft ot the faid lofs alleged in the declaration ; ed by thrde^ 

'and in whtch adion the fame quefiion was depending as fendanfs rcieai- 

in this aSwn againft the defendant ; and that he ex- |^"/ ^'c^ntrlblT. 

pefls to contribute to the expenfe of defending this ' ac- lion 10 the 

tton againft the defendant. And alfo that he together f^^' '? '^^ ^^ 

with the defendant, and feveral other under-writers up- )^ ^'^'^"y* ^^^ 

en the fame policy, had filed a bill in equity in the by himieif°and 

Court oi Exchequer againft the phintiffs, lor a difcove- *^« defendant 

to pay the coAs 

ry ^ ' 
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i«fqujty. and ry oFdiveis matters refpeSing the policy and affuranct 
bilUs toihcm! *°^ ^^^ purpofe ot avoiding«4he fame, and alfo praying 
In general a to be relicvedagainft the l^iui? ; which bill m equity 
perfoa is a was then depending in the Conrt of Exchequer. And 
^li^Jnrefr'he ^h^rcupon the counfel for the plaintiff's on behalf of the 
be iptcrcftcd plaintiffs, obje6led to theadmillion of the fai4 Ge^g% 
inthccrencof i?^W<fA2 as a witncfs, and in lifted th«t he was not a 
^ ^^^ jcomp?tent witnefs on behalf of the defendant upon the 

iflue joined between the faid parties; whereupon the de- 
fendant ami his attorney produced a feleafe duty eX«ctiv 
ted by them to the faid George Bowden of all demands 
far gny proportion or contribution of any cofts, either 
zX law or in equity, to be paid by him the laid George 
Boxvden ; and it was then \nA there offered, on tlie be* 
half- of the defendant and the witnefs-by their attornqy,, 
to pay tt)'the plaintiffs the cofls of the fuit in ;eqHity, 
andthatifiey would at their own expenfe procure tb<? 
• • bill in eqaity to be difmiffed as to them ; but which 
differ the plaintiffs did not accept, alleging that the Smi 

was fill! depending addthere wereother plaintiffs thcre>i 

' ' in befides the defendant and G^^r^tf ^W^/2 ^ whereup^ 

. : xm the faid cliief jufticeretufed to adftiit the evidepoc 

' o{\h(t^^\i\Oiorge Bou'dcn. And the counfel for th^ 
defendant then excepted to the opinion of the chit( 
jtiff ice ; infifting that the faid George. Bowden was a 
xrorapetent witnefs for the defendant touching the. mat* 
ters in queftion. The whole of this proceeding apipe^i;? 
cd on tke bill of exceptions, which was tendered, to 
^nd figne'd by Lord Loughborough. And it having 
been removed into this Court by a writ of error^ aoo 
errors afligned, it was npw argued by Ckambre for tfif 
plaintiff in error, and Wood for ttie defendants. 

Lord Ken YON, C. J.— Alter (lating the. cafe— faid, 
the queftion is, whether under all thcfe circumftancei 
Bowden was or was not a competent witnefs.. I pre*- 
mife with mentioning what was faid by Lord Mnnsfiflf{ 
[a] on this fubje^l, That ** the old cafes^ upon the com- 
'• petcncy of wiineffes. have gone up©n very fabtile 
'• grotmds. But of late years the Cpurts have endeav* 
" cured, as far as poffible, confiftent with thole author- 
'' iiics, to let the objeftion go to the credit^ ratficr tbaa 



. > 



ia) Waton v. Sheiley^ l vol. 300. . * 



*^ US ^^comp^:Uncy 6\ a witnels.'* And it the opinioEi: 
oi'fogr<eaia judge fiood in need ot any fupporti ii 
vould have: it from the fent:itxients q\ Lord Hardwicke^ 
in the; cafe of King v^ Bray^ (i) who faid that whenev. 
era^^ftion of this fort ar ofe on which a doubt might 
he raifed, he was always inclined to reftrain it to the 
6redit^ rather thair to the competency ot the witnefs, 
making fuch obfervaiion^ to the jury as the natufc ot 
fhe cafe ftiould require. Now fortified with two fuclv 
authorities as ihefe, 1 have jio fcrnple in declaring my 
concurrence that, wherever there are not any pofitive 
rules of law again ft it, it is better to receive the evi* 
denceoi the witnefs, making neverthelefs fuch obler- 
vations on the credit oi thqi party as his (ituation re- 
qqtres. Then it is to be coundered* what is the quef"* 
tioxx putioa wiinefs oi> bis xwir dire. It is, is he reaU 
fy interefted in the caufe ? Sometimes^ indeed, ther 
cHHinfel enter into the detail, aada{k^<?zz; he is interefi* 
ed«. But the getieral queflion involves in it all the o- 
fhers, and amounts to this, whether the record in thai 
caufe will a{fe£^ his interefl ? Upon that ground ha» 
thw cafe oF commoners proceeded : It is very proba*- 
Me that in prefcriptim rights of common other perfons- 
living in the lame manor may have correfpondent 
rfglits 1 yet, un^efs the queftion turns on a cujlom e- 
^»liy beneficial tcrthem all, the tefiimony of one muff 
b« admitted io prove his neighbour's right. But .if the 
right foe claimed under a cujtom that all the inhabitants- 
of the parifii fhall have a right ot qomnK)n, all thofe 
whtr fall under that defcription are intercfted, becaufer 
tlie.?erdi£l in* that caufe may afterwards be ufed as evi- 
(tence to cftablifh the fame right in the reft. 

Now in this cafe, the objedions made to this witnefs 
ate refolVaUe into the three mentioned- by the plain- 
frfFs counfd'. Firff, that be had a dlreQ rnterefl in the 
fqit. It is true that he had an intereff when he earner 
into Court to give his evidence by virtue of that en* 
gagemerft which he had made : but. the bill oi excep- 
lions aflfo ftates' that a release was executed to him«^ 
which entirely removed that objeflion. The next oh- 
jedion H that the witnels was party to a fuit in equity, 
9nd that eventually he might be liable to the coils ^ 

(b) Rep. Timp. Hard. 3«o, 

But 



l68 APPENDIX. 

But no pcrfon but the plaintiiPs below douidl call on 
him for thofe cofts ; now the defendant below and the 
witnefs* offered that the bill fliould be difmifled as to 
them at their own cofts, which however wa$ refufed : 
But after fuch a refufal neither in juftice or common 
fenfe can we fuffer thofe parties to make the objection. 
Then the remaining obje61ion is that he was an under* 
writer on the fame policy. I muft acknowledge that 
there have been various opinions upon this fubjefl, and 
that it is impoflible to reconcile all the cafes. Then we 
have only to confider what are the princi pies and good ' 
fenfe to be exiracled from them all ; I think the prin- 
ciple is this, iftht proceedings in tke cauft cannot bt uj» 
cdfoT him he is a com)feUnt wiine/s, although he may 
entertain wijhes upon theJubjeS^jor that only goes^ to 
his credit and not to his competency ; as where he ilands 
in the lame fituation with the party for whom he is cal- 
led to give evidence, there is no doubt but that it may 
influence his teftimony; or where a father is giving 
evidence for the fon ; but this does not render him in* 
competent, and fuch circumftances are always open to 
obfervation. So here the witnefs might have had his 
wiflies ; his Ctuafion might have created an influence 
on his mind ; but the queftion fiill is, whether he was 
a competent witnefs : on the grounds I have already 
ftated, I think he was. But there is alfo another, rea- 
fon for admitting the evidence of this witnefs, on the 
authority of the cafe in Skinner ; where it was ruled by 
Lord C. J. Holt, that where a pe'fon made himfefa pari- 
ty in inUrefi^after a plaintiff or defendant has an interefl 
in hi^ tejlimony, he may not by this deprive the plaintiff 
or defendant of the benefit of his teftimony. Then what 
was the fituation of the(e parties? We muft recolleft 
th9t the broker, who efFefts the policy, is ihe w^itnefs 
whofe teftimony muft be refortedto by both parties in 
cafeof any difpute. He atterwards figned the policy 
hirafelt, which lie could not have done without the 
concurrence of the affured themfelves, who had before 
entered into the contra6l with the defendant below 
throngh the medium of this broker ; and therefore he 
v;as not to be deprived of the benefit of his witnefs by 
the very acl ohhe plaintiffs themfelves, who objeSed 
to his teftimony at the trial. Then it has been faid 
that a perlon cannot be permitted to give evidence to 

invalidate 
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invalidate aninftrutnent which he himfelf haf execut* 
ed : but I caonot alTentto that as a general propofition. 
For I remember a cafe of a trial at the bar of this Court 
(c) where all the fubfcribing witneffes to Mu.JoUijffe's 
will were permitted to give evidence of the infanitf of 
the tefiator at the time oi making it. Now in that cafe 
they came to deftroy the inflrument which they had 
attefted : and though their tefiimony was ultimately 
difcredited, yet no doubt was entertained refpeSing 
their competency! I therefore emirely agree with the 
diftindlon taken by^ my brother BuUer^ that where « 
perfon has (igned z negotiable inftrutfient, he (hall not 

he permitted to invalidate it by his tefiimony. But that 
is not the cafe here. . Howe\rer thefeare only the fmall 
points in the caufe. And I again recur to that which 
IS the principal ground of my opinion, namely, that 
the witnefs was not interefted in the caufe then depend-p 
ing, neither could the verdiS by any poflibility be pro*- 
duced by him in any fubfequent fuit: 

AsHHORST, J. — There is fo great a contradi£lion 
in decifions ref^efling the boundaries of evidence, thai 
I rather choofe to give my opinion on the particula* 
circum (lances of this cafe, than to lay down any gen- 
eral rille on the fubjcQ. The witnefe was called to 
prove that an under-writer on the fame policy was ifot 
liable. Perhaps in ordinary cafes one under-writet 
cannot be examined as a witnefs for or againfl another 
on the fame policy ; but the particular fituation ia 
which this witnefs flood makes a great difference ; for 
he had a6ied as the broker, and could not by any a£l ot 
his own deprive cither party of his tefiimony by his af- 
terwards Ggning the policy. From the nature of hi$ 
fituation he mufl be the beft witnefs for many purpof- 
es ; and it he knew of any previous fecret circumflan- 
ces which would invalidate the polic^, he was com« 
mitting a fraud on the reft of the under-writers. And 
if we were to rejefcl the tefiimony of this witnefs. It 
would be open to this further objeflion, that the afTur- 

ed might collude with the broker, alter he had obtain* 
cd other fubfcriptions, and prevail on him to fubfcribe 
the fame policy in order to deprive the under* writcfs 
of the benefit of his evidence. 

[c) Lowe v.JoUiffe, 1 BL Rep. 365, 
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BULLER,.J. — This cafe invdves IB St (be ^uefliox» 
which has been fo repeatedly agitated in courts of law^ 
wl?at objeQIon^ go tp t^e credit, and what tq t}it com-^ 
petcncjy of the witnefs ; than which no queftion is more 
perplexed. I believe it was firft held in Ridout v^" 
Jchn/bn, that one u rider-writer cannot he a witnefs for 
another ; I have talen great pains (though wiibqut fuc- 
cef^j to get the real ffatemcnt of that cafe, becaufe it maf 
perhaps have been determined on its own particular cir- 
cumfiances. However, in confeq^aence of that det«f- 
Qiioation, judges at Nifi Prius have frequently reiefieil^ 
Under-writers as witneflfes ; nor is \t extraofdioary tb^t 
at NiS Prius they fliould have been guided by the only 
pafe opon the fubjeS without miich examination into- 
fbe|;riounds otit^ But it is neoeffary now to de^dc 
the queflion in a more folemn manner. . With regard 
JO ^wo ot the c^jeflioDs, which h^ve been argued at 
the bar, they are not entitled to much conGderation*. 
The firfl of them is that ^he witnefs was interefted, be-* 
faufe he was to contribi^te to the cofis ; the releafe is 
fi clear and decifive anfwer to that* Tie other is that 
jie wiifi.lipible to pay the cofls in the fuit in equity ; and 
ihe aniwer to that is that he did every thing which h^ 
^pi^ld ip difcbarge himfelf from that ^bjeElion, by of- 
j^ing to^ifmifs his bill at his own coils. The cafe ot 
GoodiUle V. Wellford (d) (hews that if a perion who i^ 
UQ^ered as a witnefiSj does every thing in his power tQ 
4fet rid of any objeaion to his teilimony, it fhall not be 
competent to t|ie other party by an oWlinate refufal to 
prevent his being examined. Then the remaining and 
p^if^Lcip^l qil^flion is whether this witnefs, having fub« 
fc^ib^d this policy as an under. writer, has thereby ren- 
.4:e^ed hiipfelf altogether incompetent; becaufe if h« 
f^ere coixipetent toanfWer^zny queflions, he ought not 
|o teve been.rejefled generally. Thejii we muft fee 
\vhether on this record^ the fa3 to which he was re* 
;^uir^ to fpeak might be fuch as he was 'competent to 
anfwer. Qn the principle of neceility alone I thinly 
ihis witnefs ought to h^ve been received. If the quet* 
rion intended tp be put to him were as to any reprefen- 
Dli^l} made by him to the under, writers at the time et 

id) Dougl. IM- 
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fubfcriinng, he muft be admitted a& a vruHefe ffom n^ 
««ffity ; tof he was the only iJcrfon who from the na- 
ture ot the thing could fpeak to (h^t tranfaBton, andas 
liich the under-writcrshad a right feo call on him tor 
ilia teftimony. For it is fcarcely poffible that that 
whfch he alleged to the uoder- writers when .they fuh- 
fciibed could be proved by any other perfon. Befideft 
it is admitted that ii he hafd been ca*I«l as an agent, h^ 
laigbt h^ been examined ; now noncanfiai but that 
wai the cafe here ; and as he was reieflcd generatiyg 
the iiidgmom m«ft be reverfed* On the gcnctalgnound^ 
whether one under- waiter dan be ex»»tned ior another 
who has fubfciibed the fame policy, I inclineto thiol: 
Ibere is no objcftion to his competency. When the 
cafet>t Walton v. Skelly was argued here, I looked intor 
ali the cafes o» the fubiea,.and'parikulariy into tholer 
on thia head. Thecourt in thjat cafe a^^proved of what> 
f was laid down by Lord HardMck in R. v. B^ay% thalf 
H was better to leaii agaioft obje£lions tp the comj>eten>^ 
cys^andto let thfi»i go to the credit ohhe withefs. The^ 
ttue line I takef to be this^.u /A« wi^/K/i /^ &i»n or hjt 
.bythttvmofthecat^? Now this witnefe could no* 
gain or lofe by the event ol this caufe^ becaufe the ver- 
dia could not be evidence cither ior or againft hi^n in 
any oiher fuit. This has been likened to cafes where 
witnefles have been rejeSed on the ground, that they 
(hall not be permitted to invalidate inftruments which 
they themfelves have figned ; but the ground of thait 
objcflion is, that it is holding out falfe credit to the 
world, and muft be confined to negodabU Jnftruments. 
Ii a perfon were permitted to fet afide fuch an inftru- 
ment, it would enable him to commit a fraud. But for 
the reafons which ijiave ftated, I think this witneft 
ought to have been received ; the confequence of 
which.is that the judgment muft be reverfed, and a vc^ 
,mr^ denovo muft iffue returnable in this Court. 

Grose, J.— With relpeS to the general queftion 
whether the witnef^'s being interefted in the queftion 
put to him fliall render him incompetent, as well as his 
being interefted in the ^t;<r«/<?/ thejuit; I think it is 
better to narrow the objetUon to thofe cales where the 
witnefs is interefted in the event of thecaufe. So much 
has already been faid on this fubjefcl, tliat I am fatisfied 
with declaring my affent to the rule, that unlefs the 

witnek 
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wHtiefs be intcreftcd in the event oflhefuU, he (hail be 
admitted, except in thdle exceptions which have been 
eRablilhed by folemn decifions. On the other ground 
that a witneis ou^ht to be received from neceflity, I 
think this falls wrthinthe cafe cited ot a wager ; and 
wbatevermayhave been faidin the cafe in Levinz, the 
cafe in Skinner is a clear authority to the general point. 
And that I find has been fince adopted in another cafe 
oi Georgev* Pearce^he!ioTtGould^]nVi\iO held that it 
was no objeflion to the competency ot a witnefs, that 
be had laid a wager on the event of the caufe. And 
thatconvinces me that Mr. J. Gould meant to iollow 
the fame rule which had been laid down by Lord HoU 
in the cafe in Skinner. So that the rule il, that a perfon, 
in whoie evidence anotbar has gained an intereft, fliall 
tiot by bis own a3 deprive the other of the benefit of 
his tedimony. Now in this cafe the witaefs was the 
broker who efFe£led the policy, and was the only per- 
fon who could fpeak to many fads materia) to the 
caufe. Thereiore on thi«, as weH as on the other 
groundt I think he ought to have been admitted. And 
if he were competent to anfwer any queftion, he ought 
AOt to have been rejefied. 

Judgment reverfed ; and ^venire de novo awarded. 
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V No* 8- 

CASES AS TO THE ADMISSIBILITY OF THE PARTIES IN- 
JURED. ON CB^IMINAL PROSECUTIONS 

Jibrabams, qui iam, v. Bunn. 4 Burr. 2251. 

This wasana6lion for an ufurtous contraEl, tried inanaftioo 
before Lord Mansjidd, at Gmldhalli ^nA a veidift bya^ZA'cr' 
found for the plaintiff: Upon wliicb. a motion fiad fonj.thcbor. 
been made, on tfie part of the defendant, for a new trial, ^"^^ of '*»» 
and a rule granted to (hew caufe. The motion was TZ^Lnt'^'^ 
lounded upon the incompetency of the plaintifTs wit- ncfs to prove 
nefs. The name of the witnefs was Benjamin Abra^. ^^^ borrownig 
hams. He was the borrower of the money ; and and**" pTyS 
was called, on the part of the plaintiff, to prove the ufu- <rf U. 
nous contraQ. He was fworn in chief ; and examiti- 
cd, and crofs-examined, before he was objeaed to. He 
proved the defendant to be a pawnbroker ; and that he 
had pledged fevcral jewels with him, on feveral loans ; 
fome of which were redeemed : and he owned that this 
pudge had been returned, on the money borrowed upon 
it being paid. The contraft was proved by him to ht 
ufurious ; and he proved it as it was changed in the de- 
claration. At the trial after this man had given his 
wA£?V evidence, it was obje£led that he could not be a 
competent witnefs, unlefs the repayment of the money 
was proved ; and that he himfelf was not coropeteat to 
prove the repayment of it. * 

Alter this cafe had been fully argued at the bar, the 
Court having taken time to advife— Lord Mansfield 
now delivered their opinion. 

This was a motion for a new trial ; bccaufe Benjamin 
Abrahams, hid to be an incompetent 'witnefs, was ex- 
amined, and his ei/idence left to the jury. It was a 
qui ^flwaaion upon the ftatuie again ft ufu/y. All the 
counts charge '« that the defendant rook, accepted, and 
received A^w B^.njimin Abrahams, the ftim of fo n.uch 
by way of corrupt bargain and Joan, for his forbearing 
and giving time of payment from fuch a day to fuch a 

day 
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day ol the fum aElually lent." There was no count as 
to any iond, a/urance, or contraB, whereupon or 
whereby ufury was refer vc 1 or taken. At the trial Ben- 
jdmin Abrahams was exam. i.cd tor the plaintiff j and 
Iworeihatthe defendant was a pawnbroker ; that he bor- 
rowed tfom the dsteiidant ie/eral fums of money* 
(fpecitying ,ihe times and fumsj upon pawns (fpecityinf 
thein and their valuej which were always more than 
double the value of the money advanced. He fworcj 
to his having redeemed the pawns (fpecitying the 
limes ;) and that the delendant, before he would re-dc- 
liver the pawns, took and infilled upon the fums men- 
tioned in the declaration, ovcr'and above the principal; 
which the witnefs paid together with the principal, and 
received back his pawns. He proved no bond or af- 
furance, or contratl for ufury, at the time of the loan ; 
or for repaying the money ; nor was any fuch addition- 
al fecurity neceffary } becaufe the pawn which was dou- 
ble the value of the debt, was the fecurity, and was luf- 
ficient to pay it, unlefs redeemed. He was crofs-cx- 
amined : and after he had given his uhole evidence, he 
was objeaed to as incompetent, (from what he had 
hirafelf faid, without any evidence whaifoever on the 
part of the defendant J becaufe the repayment ot the 
money lent was not proved hy /omebody elfe. -In Itritl. 
fiefs, the objeaioncame too late; after he had been 
fworn in chief, examined, and crofs-exammed. Thr 
tRrianefs of law, in this refpeB, is very wife, and ought 
to be more adfiered to : for, the relaxation may be a- 
bu(ed, and muft always occafion waBe of time. But I 
did not take it upon this toot ''of the objeaion's coming 
" too late.** I confidered the obje6lion as if it had been 
regularly made before he was examined in chief, and as 
if the whole ot his evidence had come out upon thtf ' 
voir dire : and in giving our opinion now, we confidef 
it upon the mere merits of the objeaion, fuppofing it 
duly and regularly made. There is no cale relative .to 
the borrower's competence to be a witnefs upon a pen- 
al information againft the ufurer, wherein either the 
pleadings are dated, or the f aBs of the caie ftated,- or a- 
tiy argumeot by counfel or the bench reported. Tbere i« 
«o cafe where the queftion ever came before any Court 
in Wejiminfter-Hall, except in Smuh's cafe, Tr. 8 Jac* 

1 in'C fl. uponatrialat bar. 2 Ro. Air. 68j. Tt- 
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tie '• Trial," letter G. pi. 2. Co. Lift: 6, b, and many o- 
thcr booJcs. Two reafons are there given lor univer- 
fally rejefting the teltimony of the borrower , ift, Be-^ 
caufe 'fis to be prefumed reajly his own caule, and that 
tlie nominal plaintiff is let up colourably by hina : adly, 
Becaufe it would enable him to avoid his own fecuri- 
ties, and. difcharge himfelF of the money borrow* 
ed. The firft reafon is now totally exploded : for, he 
is not now prefumed to be the plaintiff in the canfe. As 
tothe fecond— The propofition laid down is too large. 
For, there may be ufury which cannot affe6l the debt, 
or avoid the contraft. The claufe that avoids the con* 
tra6l, is where the contraB is for more thjin fiveper cent* 
But if a contraS be for only five per cent ; and the len* 
der afterwards takes more, he is liable to be profecpteds 
lorufory, and to pay the penalty, though it does not 
avoid the contraft. And where it would affcft the 
debt, it may have been paid. Ail the other ca/es aro 
loofe notes o\/ayings, or opinions at nifi prius ; gener- 
al ^ffea^ions, general inferences, without particulars, 
without argument, without confideration, without any 
Hate of pleadings or fa3s. This queflion having no^ 
come before the Court, it is neceffary to confider 
it with accuracy and precifion. The obje£^ioQ 
(o the competence oi the witnefs can only be fup* 
ported by arguing, cither ** that the event ot this 
•' penal profecution in favour of the plaintiff will. 
" flt/t>/flf the bond, affurance, orcontraft of the witnefs^ 
^^ 2JaA di/chatge hkm from the debt:" or, ** that this 
'^ ctfufe (urns upon the fame points and transa^liona 
•* which, if proved in another caufe, would avoid the 
^ fame." The foundation fails in both propofitions :and 
the confequence would not follow in the laft, if the* 
premifes were true. No contraft or affurance appears 
here for ufury ; or fo much as to repay the nwney. 
And if there was, the recovery of the penalty upon this 
information would not affeft the contrafl. The judg^ 
meni in this aSiion could not be given in evidence in an 
cSionfor tke^ebt \ though the validity of the contraQ 
d^pendtd upon the fame grounds as the injorntalion. 
ThH might indeed be^ prejudice, influence or bias up- 
on the mind of the witnefs, and go to his credit : but 
not an aftualmt>reft, to go to his competence. This 
d(fiin6lion has not been fuSiciently attended to at m- 

A 
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J! prius : The cafes are contradiflory • and it is impofli* 
ble to reconcile them. The great defefence Vo Xord 
Chief Juftice HoU^s opinion made the cafe of The King 
V. Whitings [a) to be followed for foipe time : *tiay, 
Lord Hdrdioicke implicitly folloyed it in that of Thi 
King V. Nunez^ [b] P. 9 G. 2. At that time there were 
many cafes both ways ; a firing of both forts ; (and a- 
mongft the reft, Wait*s cafe, in Hardres 331, 332» 
•* that in forgery, perjury, or ufury, the party grteved 
** Ihall not be admitted as a witnefs, becaufe he may re- 
•* ceive a coiifequential advantage flrom the verdf6l ;*' 
and Parris*s cafe, in 1 Veutris 49, where fuch a wHnefs 
was adthitted ;) none of which cafet were confiflered 
"or looked into. But fince the cafe of Whiting anfl the 
cafe of Nunez ^ there has been great light thrown upon 
the diftintlion between INTEREST, which affeBs the 
competence o\ z witnpfs ; and influence; which goes 
c?nly- to his credit. There have been the argumcntt and 
jAdgaient m the cafe of Rex v. Bray, rtayor af Tintagtl 
(c) nrhete Lord Hard^icke fiiook rhie atrdiority ak Rex 
V, WAiHng^ ; which he there, in eflfeft, cdntfiidias 
(thDogb with guarded decency of CK^retfionJ'ftOtwith. 
Sanding his having before foH owed if in the carte of 
Nunez, (d) Then came the caf6 of 7A^\E^ ImiaCom^ 
pany v. GqflcHn (e) There w^t alfoa <Jaft oi'BaiHe v. 

» ,  . .  - « 

(c) Firff moved, on 26th 0^dber,i7g$,«rgiied in Hi- 
lary Term. 1736, as4 deierniinadofx Friday,^ tiih« Feb- 
ruary, 1736, 

[^) Lord Hard wickers words were, fas I took- them 
in my hotej ** If that cafe was firi£Uy examined, I be- 
"lieve it would appear that the objeSion in. Ui^t cafe 
•* went rather to the credit than to the con3pet$^3«uf ol 
•• fche witru-rs."., . 

{() ' N. B. This cafe was very fully difquffedi and 
the opinion of all the' judges taken. Lo^d Chief ,Juf- 
tire Lee held the obj^6lion to go to the cpinjjteteiicy : 
So did Mr. JiiHicQDeatfjn. But Lord Chief J.uftice 
tViies, Lord Chief Baron Parser, Reynolds^ dbney^ 
Burnet and IVrrg/it ; " that it went to the CREDIT on- 
(y." A new trial was thereforei erdece'd^ ion Friday, 
I3ih May, 1743, Tr. *^^ ^7 G.2, . . . / ,.' 

Wilfon, 



ItHl/in^ (%h(mt the proof of a will,} before the delegate! ; 
wh« were tqually diaiied ** whether the obje£iion 
Oiould go to the compettnte of credit of the only wiu 
aefs who proved a c^diiil, rbbfequent to a fecond 
will, fetfingup again (he firft will ;" add theretore no 
lentence was gived. Thereupon a commiflion oi ad* 
jan6is iffued : a Majority of whom fMr. Juftice D(:nu 
Jon^hcing one) held " that it went only to the credit j** 
wd fentence was given for the firft will. Upon a pe- 
tition for a commifEon to review, it was fully argued : 
and Lord Hardwicke, off I5 Jan. 1744, gave a foiemn 
opittiqil with the majority |of the adjunSs, •* th^t the 
wittiefs hstving adjfniniliefed under the firft will as a* 
gejit to the executor, or as executor defon tori, and bei 
ing liable to aftrons, the objeQion went only to the 
credit, not td the competency.'* The foiemn dircu(Don 
in thefe three (iafes drew the line between interest, 
which goes to the competence; and iKfLUXNCEi 
whicbgofstotbecredit, more clearly than bad before 
been onderftood. It eftabliflied a rule, '* that wkert 
ike matter was doubt/ul. the objeaian JkouU go in the 
credUr It eftabliflied. " that thei qmsfliom im a criminai 
pro/ecution being the fame with a civil taufe im which 
the mtnefs was interred, went generalty to the credit ; 
unlefs the judgment in the profecution where he was a 
mt^fseoUfdie^iven in evidence in the cau/e where he 
Wi^sinterefled.*' i(^j'' genetaUy];'* {htc^^k all rulee 
of evidence admit of exceptions. After thefe cafes 
in that of hex v* Mrou^hton in 1745, (/} Lord Chief, 
Joftice lee over^ruled the three cafes of Rex v 
f^i^tg (g) Rex V. Nunez, (h) and Rex v. Sllii. 
(t) which opinion of his has been followed fince, and 
approved. There has been a remarka|>le cafe fince I 
left the bar, in Trinity Term 3« & 33 O. 2. BartUu v. 
Picker fgxU. Tl)e defendant bought an eflate tor tho 
plaintiff : there was no writing, nor was any part of 
the nioney paid by the plaintiff. The defendant arti- 
cled in his own name, and refured to convey, and by 
his anf wer denied any truft. Parol evidence was lejec- 
ted ; and the bill was difmiffed. The defendant was at- 

U) V,:- »f •9. {h) a Str. 104a. 

{g)iSalk.t%x. (i)» Sir. t\Oi. 
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forwards Indifled fpr. perjury ; tficd at Ypxi^.u^^i. con* 
vrHed upon evidence ol t,he'pUihtiff, canfirmei. b^ dfj., 
cum (lances and the defendant's, declarations, ,. Thfl 
plaintiff then petitioned tor 3 Aipplentw^l bll^ a.a Jiftx 
ture of abilJoF review; il^ti^g this x:oi|viAipa. ; i^i^ 
the petition was difraifled^ i^ecauf^^^ the. coaviSipd 
was not evidCTice» sed NovctubiBr, 1762, ThisirQaiQA^ 
i«ng (hev^s .too,.tha;, if it was necefluiry, the yfkiysh vkA 
competent ta be heard, aa to the debt being, paid > thfJi 
recovery could not be evidence. • What he fw.or^c? 
could not be evidence in an, ad ion for the debu 
There is .no danger or perjury, trora hearing him,^ 
The defendant may produce the fecurity, and falfiiy 
Bim^ If (as here) it is the cafe of a pawn, the wijtoefs, 
would fwear again ft his owrt intereft tQ* fay untruly^ 
•' the debt was paid. and.the pledge returned.'* Bui;, 
eiik^r way, the debt is paid j for^ unlefe thg pledgee,. be^ 
redeemed, it is a fatisfaftion. . , . 

Suppofe a wiinefs produces a bond oi*.noie or n]ori- 
gage cancelled— Stippofe he produces a. leceipt — 
There can be no danger in hearing him*. Fof,' the jury^ 
arc not bound to befieve him. .That depe;nds. oa cir- 
cumftances, which may coniraditl or fupport iiis tefli-' 
tnony, But if it be nec^ffary to .prove payment, and 
the party is not to be heard as a witnefs to prOve^ fuch 
payment,-the*ftatute would be as 'effeaually -repealed 
AS it the borirower could never be a witnefs at all : Fot, ' 
they never would fufiFer any h6Ay elfetob^ privy {o Ihe 
payment, delivering up, 6r cancelling the lecurities. 
But to go ftirtber— All abjeaions to the 'competence, 
ol the witnefs muft either be proved, or drawn from^ 
him upon a v^tr dire ; or to take it in the utmoft lati.* 
tude, upon his examination. Here was no proof of a- 
ny objeftion/or of any debt remaining. The witnefs ' 
Iwoie,.** that he ftould neither gain nor lofe by the e- 
vent of the caufe ;" in every fliape in which. the quef, 
tion codd beput : and he fliews it, by giving an ac- 
count of the debt being paid. He fwore upon a voir 
dirt, " that it was paid." Had the defendant produc* 
cd a fefcurity, of proved the pledge to be remaining iri 
hi» cuftody, tt would have been a diffe^rent coiffidef- 
ation, •• Whether the witnefs, who was the borrower of 
the money, could be examined to contradifl this," , Put 
when the whole grouqd ot th« objeflion comes from 

 hhnfelf 
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fiimrdJ only,, what he fays muft betaken together, aa 
he fays it, and then the debt is paid. 

In every light, we are all. of apinion^ ** thatt • uoder 
all the circumitances ot this caie, Benjamin Abrakami 
was ii camyttent witnefsi.and confequendy the rul^ 
ought be difcharged. . 

' Rule difcbai^ed. 



Smith qui tarn v. PirUgtr. 7 T. Rep. 60, ' 

Thi s was an aSion for ufbry, tried before Lord K^n^ in an aftioii 
y$n, C. I. at GuVdhall. In order to prove the cafe, [<>«• ""^^"r/ »he 
Brifmer the borrower ot the money Was called as money is a 
a witnefs ; and he gave in evidence that on the 17th of competent wit- 
*/^/<fOT*tfr, 1795, he borrowed of the defendant 900K "h^'^^pi/^fj; 
to be repaid on the 3d ot OSober following, for which 
he was to pay 11!. as intereft. That on the 13th OclO^ 
her^ » 795, he borrowed of the defendant abool. more 
^o be repaid on the 26th of the fame month, for the 
loan of which he was to pay 42I. and both the princi- 
pal fums and intereft were repaid at the ftipulatedi 
timte by Btomet's drafts on his banker, Which were Ju- 
If honoirred. That he wais ftiif indebted to the defend- 
ant in the ftim of 4000I. on a running account for thi« . 
andothar loans of money. Bromer had before the tru- 
al become a bankrupt, and had not obtained his certifi. 
Caite. It was obje6led at the trial that he was n6t a 
competent witnefs, on thie ground of intereft ; but 
Lord Kenyan, C. J. over-ruled the obje*£l*i6n, and 
«he plaintiff obtained a verdia dw the eounts, ftating 
the two trahfaftions above mentioned, there being oth- 
er ufurious tranfadi'ons ftatcd' th' other counts which 
were not proved, 

A-ruIe having been obtained' 6h a former day, calling 
on the plairttiffto Ihew caufe why ihe verdiA fhould 
not be let afld'e, and a new triil had oti this ground, , 

the Cotirt dilcKargied that rule. 

, Lord KfiNYON, C. J.—The cafeoY 5(ffl/ v. Bahr 
laid down a clear and certain rule by which I have ev- 
er fince endeavoured to regulate my opinion in caufes 
coming before ipe at Ififi. Prius, though probably I 
may not have decided properly in every inftance, when 

called 



called upoD to form ^q opinidn on the iH4<l«n.Tlii^r«le • n 
there lai* down wa«, that oo oyeftion could be made to • ^» 
the competency of a witnefs upon the ground of inleDeft^ • A 
unlefsheweredircaiyintcrcfted in the event •! the . \ 
fuit,oy could avail himfeHofthevcrdia in the caufe, 
fo at to give it in evidence on apy iuture -occlfion in 
fuppoft ol his own intereft. We are now called upon 
to review that deciGon ; and the cafe of dbrahams v. 
Bunn haa been cited* The lejori of the latter iH J«r- ^ 
TOW IS a very full one, but I have a MS. note of it 
fomctbing fuller. Lord Mansfitid there fiated the 
great doubt and contradiaion which had long prevail. 
ed in the cafes upon the difiinQion between objetiioni 
which went to the competency and fuch as went to 
the credit only of a witnefs. That the Couru had 
long been milled by the authority of Lord HoU in de* 
cidingthecafeofthe King v. Whiting, {k) where upon 
an indiament tor a cheat in obtaining a perfon^s Tub- 
fcnption to ^ note of tooK inftead of jl. be rejeaed the 
evidence of the»inafcer of the note; becaufe if the de. . 
fendant were convidtd. Lord Boit iaid the verdift 
would be fure to be he4rd of in an aaion on the note 
to influence the jury. That this decifion was followed 
by Lord Hardwicke in the JUng y. Nunez ; (I) but that 
in the King v. Bray, (m) his I^rdfhip had an opportu« 
nity of reviewing his own opinion and that of Lord 
Balit and was then fatisfied that the objefiion went on- 
ly to the credit and not to the competency of the wit. 
nef^ ; a|n<} that as to hiaring of the verdiQ^ he fitting as a 
jtidge coifld only be^r of it jttdicialJy« and if it could 
apt be afterwards given in evidence for the witnefs, it 
^a^ no objeaipa tp his competency. Lord Mansfield 
•Ifo obferved that fince the King v. Whiting, great light 
\^2lA beep thrown ppon tlie fubjea by three decided caf* 
es ; tbofe of X. v. Bray^ the Eafi India Company v. G^ 
/m, and BatHe v. fFi^/oii before the delegates. And he 
laid it down as a ru)e th^t the objeaion to a witnefs on 
the ground of future intereft only went to bis credit, 
unlefs the judgment could be given in evidence for 
htm in any other fuit. Now that was tfae very point 
decided in Bent v. Baher, and therefore the authority of 

(i) Saii. 283. (m) Rep, temp. Hard. 858. 

(0 1 Stra. •i04gi 
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that eife iafids Wbf confirmed. Upon the aathoritj 
therefore of all thefe cafes I am clearly of opinion thai. 
BronUr was a eompefent witnefs in this cale : aod that 
the oh|e6li<Mh <o the fituatfon in which he ftood went 
only t0 hit tredh, of which |he jury alone were tojud^ef 
The other Judges affenting, 

Rule djrct^rged.,{«) 

\n) VA. Ml r, Htrmotd, g ToL T. R. 908. ^. K 
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less. CASBS CIIIED^ THE NOTES WHEREOF ARE NOT COKw 
TAINED IN THE BODY OF THE WORK. 

Tbe king again fi the inhabit anis of Hammer fmiih. 
K. B. Sittings at fFeftminJier after Hit. Term, 
1776, (p. g.J ' 

On a prerentment for oot repairing a road in tht 
hamlet of Hammerfmith* 

Jojepk Fitch, a witoefs for defendants, proved what 

an old man, now dead, had told him twenty years ago, 

about the boundaries ot the parifh of Adon and ham* 

let of Hammerfmith ; but the old man who told him 

was at that time an inhabitant ot the hamlet : On which 

Mr. Bearcro/t obje£led that this was not evidence, be- 

caufe the perfon who faid it was interefted at the time. 
But 

Lord Mansjiefd faid it was gooA evidence, for at that 

time tbere was no queftion or difpute about the matter, 

and it could not be (uppofed a man held a converfation 

for the chance of a difpute in order to majfie it evidence 

twenty years after waids. 



Doe dem. Powell v. Harcourt, K. B. Sittings at 
Wejlminfler after Eajler Term, 39 Geo. 3. 
( P^&^ 55-) 

Ejectment for a piece of land (ituate in the par- 
ifliesot^/. Leonard, Shorcditch, and St. Luke, Old 
Street ^ in the county of Middle fex. 

The lefTor of the plaintiff claimed this land under the 

will of her late hufband, Mr. MoSar« who derived title 

Crom a family of the name of RadclifFe. Their title 

commenced by deeds ot leafe and releafe> dated ift and 

f 2d 
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|i,4dcJiffe, wUereby a cer^in piece of lattiifcajled th« Ir 
ryk,4<^r6 waft convejed lo RadcHffe in: he,>whieh landi 
i^a^ d^^foribed as abuuingoa a piece of land caMed tbet 
B*Arpifi^ . The plaintiff alfo proved receipt o I rent by 
]^Mfl[iit, her late huibaad^an old plan dekvered by ihe 
dl^fen^^nt.to tjiegovernors ol St. Bartbolomew'fi Hof*- 
pilal, in ^hicb tbe /^»(r in quo M^a» defcidbedr «i:ptaf!t ot 
Moffat}'^ eftaUs« and: that uiilefs this^ land wasf. not the^ 
lUJntiff^si^ Qie h^ no hind aht^tting on the Hafipe ; .aodb 
tb3t the Prebendary, of the Moor: oi St. Paur&, ai Isfled 
of wbi^m thedefendant claimed; had wi'thoUt it ift acres 
a.rp^dft.. ' She ther^prodtiodd in evideoceafurvey tiht* 
en in a£4gi;by viri^ue g^.aniO£diaancboC tb&Parliamenlit 
wi^jch 3^s.e)i)titM af follows : ' 

** A furvcyeot certalne par^iejls of o^eadowe ai^d pafn 
are grounde in the countye pf Middlefex^ lain b<)ong.^^ 
inge to (he Prebendary of the Moore with theCathedrall 
Church ofS'.Paurs,London, made and taken by us whofe 
nafnesarerhereuntpfubfcribed.in the month of 0£lobeiw 
164^, by Virtue of a commifTion to us granted, ground- 
ed uponan aS of the Commons of JLolgiand) afT^fftbled 
in Parliament, for the abolifhing of deans, and deans and 
chapters, cai3()ns, prebetids^ and other offices andi ty'dfes 
ofa^d belqaging tp a r|y, cathedral. oriCo|Jegi«te«cltttrch<r 
or chapel in England and Wales, (a) under the haxid^ 
and (ealh offrve or more of. the im6:aeBin itie faidi iXk 
namqd and appoynted," * 

, *'J.All *bok:ift:acres lofrlands, Ac/* Tfie larids.were 
th^p pafjticnlarly fpecified, and all. together! amounted to 
the:eya£i number of iB acres*) . • 

The deleodantsi attempted toraocQunt foe t1ie:p0(re£< 
fiQfi at th^e Radcliffe, aTidiMo&t iasmlies, by Qyewing" 
that Jor many yteara* they held the church* lands im 
leafe, and com ended, that ibeytietng alfo porffeffedi oft 
other eftates of their own alining and intermiscdj 
efH:rpa£hEnent8,had been made by tbentapon the pusi\ 
bendal eftate, and that in peunt of fad^ this vKts nottpart* 
oi their freehold efiate, bat part of the land i)(! the Bre^t 
bcotdiiry of th^Mpor« 

Lord Kenyon*-— The defendatit c«noot contradift; 
the parliamentary furvey, it has always been confiderecL 

(a) 5ee this a£l in Scohd's collection, .»d p^rt, p. 16. 

as 
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AfftVPlX. 



m conclofiv^ By tfce i^cit of tfigS^tbti fintpeitir k def* 
cribed to be in the fame poSure as that in which it now 
remaina, viz. as abutting upon the Harpc, and it appears 
that it this is nottheland in queftion, the leffor of th€ 
plaintiff will have no lam) fo abutting. The parli«mea« 
tarf furvey taken by thofe who were then in pofleflion 
of the church propei^Vv defcribcs it with theutmoft 
particularity, and the quantity of which the Prebe^a*' 
ry oFthe Moor is now poSt:Sed agrees witbthis defcrip- 
lion. This is a very ftropg argunlent in favour of th« 
kflbr of the plaintiff ; for the perfons who then held 
the reins of Government, aod feized the chorcb lands, 
wiflied to make the moft of ,theiD» aod wootd pot .have 
defcribed them as of lef» extent than they jreally wf re. 

Verdift lor Plaintiff* 

GUis, WoodxaA Peake, for pbinttff. 
Brfitine, Can aw sDd B^, tor defeB<bou ' 



Ktiii$ig V. Sail X. B. Sitthgf 0t GxilJhttl, «/. 
$tr EaJlerTerm, 36 G. 3, (fa^e 6f) , ' 

Dsit on bond for /*8O0. made by yakn BaH^ the 
brother of the defendant, and to wbom he was heir at 

The declaration (fated, that the bond was l&it by ac** 
•ident. PlcsLsn0neJifa3um^ (S/alvii addiem^ 
' TheplaimilTcaUed awttnefs ofthe liame of Ihifet^ 
who proved that the plaintiff had delivered him a bond, 
parporting to be the bond of J. i?a//and Edward MaU, 
and that be afterwards applied to the deceafed fj. 
Bali J to pay the money doe on the bond/ when he at- 
'hnowledged the debt and proiAiied payment. He'faid 
tlie tioitd was printed in thi common Jorm^ [t) and that 
there were fubfcribihg witneffes names, but that he did 
not know the names of thofe witneffes, nor by whoin 
the bond was prepaced. That he afterMrar(]s delivered 
the bond to Carler^ the attorney ,^ for the purpofe of 
commencing an a61ioB againft th^ d^ceafpd. Carter 
was next called, and proved that the bond was loft, 
while to bit office. 

(i) Whkh iiicf ttdes the word Adrs. 

4 >^- \ GiBVSy 
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- Gimtfli} I6r Ihc tieffcYjdant; obj«£hcFthart tKe plarintiflt 
fiioitM have c^aQed one xA the fubfcribing witnefle« to 
pfove the ejtecation o( the bdtd, or elfe have (bewa 
riiat fqch ^itnefs was dead. It had tor a long time 
been 9pubted» whether fuch a mode of pleading a$ the 
prefeni, could be fupported \ (c) and Courts (hould not 
* C^rryihe indulgence too far. The plaintiff, in this cafe, 
might be in a better fittiatioii by reafon o\ the Jlegli- 
geDce<>f his agem» than he wduld have been in, had 

' due diligence had beeii ufed : for had the, i^ubfcribing 
Witnefs been called, the defendant might croft-examiat 
htttt is td the nature of the tranfaflion. The attorney, 
drier^ he toiitended, had beed guilty of fome negli* 
genc^e ; tiyt He niiight have kepi a copy of the bond ; and 
hid that precaution beeii (akeni the fubfcribing witnef^ 
ffitght have been called. 

Lord ICbX YON, lllid, that bud k appeared wh6 ths 
fabfcribing witiiefles were, the plaintiff mull certainly 
have called theihy but that it was the bufinefs of Courti 

> of J<f|licCi.tbipply the general principles of the hw to 

new cafes as they afife. This was a new cafe, tor it did 

not appear that the plaintiff could, by^'any poffibitity^ 

know who the fubfcribiag witneifes were. It 'it wa^i 

.ufual tor men to 'keep copies of fuch' iniftrum^^ms by 

lbcm,ttieplAint?fiF^i' attorney, CdrUr^ would certainly 

have beeti ^i^iltydt negligence, arid the plaintiff could 

not avail hinifeli of that tiegligence ; but that wtfs hot 

, the ordinary mode in which men corfdu£led themfelves. 

Suppofe a fire h^d happened, arid this' botid had been d<?* 

flroycd by it) furely it wduld be additig calamity to ca-« 

lamity to call on the party for tnote perfeft evidence?, 

and how could this Cafe be difiinguiQied from that. The 

^g^neral rule oi law is^ that the beft evidence ffluft be 

prddu^edf which the nature of the c«i(e will adcbit of ; 

• ahd ho better evidence could have been prdcured in iUi 

prefent cafe, than that which the pkintiff has given. 

'^'^ '" .Verdiator;Pi«ntitf, 

"- ''tirr^^a^ arid AtboL for phifltlff. • 

(€)Viie Reed y, Brcoimn^lT.Rep. 15U 



.^ 






Bt Ctff 



AVVf-jHim-fiH.: 







ly feen i^nks pafs the'0{Ece in d£fendahfs"h^m^^ rhe 
being a mem^r bf ParIiatneot,).aRd'that frooa i^Vp^r.* 
ii9er. iri.w.hichjh9re francs yf^r.ejul(w.Siy lf;fi(tgp,'4l(^^€^ 
|ieycd this *ccepfance., ^o b^, flifi,^ef^ii(iant'j.'|i2^a7yjr|t^ 
jug. , fie hid never leen, the delehcfam )vnt^** jio<',rer 
ceived arty letters from nim, j^, , } i " U. a ^n 
. L^ap ICe^N YON laid this Was pot adm^tW 
^eJDCC, Tb.^'jiicdVett extent' id whifch ihe.VuIe haa 'li,eefi 
^rjried.was t.(>a<imit aperlpiiyio'had bee^iln'tKe pa^^ 
jrt oi ^])Q)ding an <piftolary^ cpfrc^pp^lc^erice ,wi^h-tq(' 

ratty, topr,0ve tli'e naati-wr^ti^g, frpAi *rK,e knowledge 



e 




; ^ipr nOcCbrnmumtaUOQ was nid'oh tlie i^tjeEl 'with the 

.detendant. 

3' • • • » I 




was,a,genuincr;band*wniing»<>r otherwire, 
.^j.I^OSRfp lviE^]if{>flf laid, he could not receive this, ana 
obferved that, though fqf^ j^vidcficc ^as j r.^cci,vcyt} in 
Rcvett V. Brakam, he had, in nis" cliafge to the' Jury, 

laid octftrefrapa jt,. . v. .- ^ .v •.;}; .' . f \ 

Verdift for the delendam* 
Er/kiWi for defendant. 



[a) Lord Ferrers v. Sfiirley^ Fifzg. 195, 



Da 



after trinity Term, 37 G. 3. {pag^ 7V.) ' ^ 

De»t on bond-^?!ea*ufuryl 
The proof oi tbe uFuiy depended cfd tbe' adtlienticU 
ty ot an account purporting to be fig ned by the plain* 
tiff. The plaintiff contended it was a forgery, whicj^ 
wa&tht^^nlywqfcl0sfti6ntirthccaiife. ' : ' . . • -^ 
^^SevcxaHfitp^(?§ ^ere<aJled.tipj^raf^ t^e.baad^MMrit- 
itig. wtio laid, t ney Relieved' it 4o*be tHe plaintiff's; 
one witnefs, on being afked tbe ufual ^ueftioflt' w to 
his belief, faid it was like it ; but he did not think it 
ym%\^j\^n^W^^n^^^^^^^ ,b^aiae,4ie y^nyf <^« 
pfaiinyi^to ^.a <pa^,lOo,wd^ ^ith^Ui^. m^rii 

;35lRSKiK^^ccmt^5^^^^ .ppc^R^;. aiyl 

tjiat ^i was .likethc c^fe Wl)^ch^ro{,c (O431 nfee ,l^apd*f^i,V 
mg of ;Kr/^#; jtH^ .9f J^p: J.^i^d; ^r^ 

C^f^ff^L iiit&4trC^fe.w;f^\Re«:niit||5d ip J?y,..>^ ^Hft«gl}t>?^ 

s^'f ^ft9t .%'mJ- vrit^9 ^l¥^^^ Hif^ifif^?m^f ^ ^v 

^ v^l^ .CQ,r^# i?i^li. m,p^kw^^9pital p^ .fffi^U i lett^4. 
/fhgfyfapVjWas ri^iyjre^init.iij tl^e^WfJ^iflg tm^Hm* 
that correctncls was not oWcrved. 

from jthe.i pfn^nji, Mr., ^^^<(iQt ^ .o|^V4tipP5. i?Wifc 

.?^iMietft:«ke^jnts>,bis,J59n§d^Wtfqn^ £^§l^ ^mw??^/ Ul>- 
i;ftnn^d.)*(it^afifl f^*uin.%.[frpw ihe* h^p^PW^^i^^g. 
V X^M^m^H V»k^^l Cjr^inft^nc^s iptp their C09 fid- 
ie^f^V5%^^t.JJ)e;VfipefsAwWf*'9^?i W* .wiw": Wf 

f«lhf!cfem^'i*pf^an<ir writing, po)x^ . ^ . i \ 

«i} t9it% itlry.^bat 4^wd ^c/a^>wii44d th^AM^) -r^k wpf 
4h*t,Jai4*iiown[fe|r ^#g.o:;^. jl^«f ; ^j t ipriiiii** J*«J 
were.t0,|oi)t>uHevea^i5Sii|i>eii; i^gm^X ^^oj^Wtd^- 
,pKj<ihd ,011 jibfrfr <hitiHiflfeig8ri cii sWWtiW^gi- jMhi<;*fcr^J>mc 
,^jghtko<|vy. blaster Mb0o',ptbfl[rs?; ^.jrafti;bftft «f3H,f^Jy 

>9(^fe?je VtfJ«^eff :^i *^fc^WAllf^c«i*?ip,^d >^|tJMtll^'.c}¥lf - 
.rfaq* oU^f«»4arMi'« tonAfWUitipg^. , l^Mf^j^^^tfmm- 

ii^^t A ^ .n. '. ■; . • * ..i' ...» "r^fij if ! '.lifuj -i'liirp-iiffj 

, r  ^ (^ J I« BrfipUi^r^, y, Wffp4h^. ,^y^\^ / M* ' vf 
• 4 / / thelefis 



tbelefswercpcmtaidi^comfnm^ tke diflfemit figite* 

turc$, , . . . . .,^ . 

Verdia for PUintift 
^tngay, GtHs. and C^^r. Um dctendaw, 
£f/2i«^ 9Qd /!ri7(?d^, ler plaintiff. 



« • • k 4 « r » 



R0ven^aL v. Dunnimg Md ChiJipi, K. B. 
Sittings at QuiUb^lh ajhr Ithit) IVitm, 39 

In this adioo of affumpfit both tfe^efena^hts plei^if* 
ed the general iffue, and ChxHon ilfo pleaded his dlf- 
charge under a commiifion of bankruptcy, oii which :if- 
fue was joined. The plaintiff cfroved a jourt contraS, 
•ndthen the defendant, CAzZ/e^w; put in (he coromiffion 
JIgainft him stnd his certificate which Law, for the de- 
fendants, contended CQtitH CizV/on to^ verdllS imm'e. 
diately ; jand> that when that verdilEl wa$ entered* h« 
inight be examined as a witnefs for the other defendant 
In the fame manner as. was daiff done in the' cafe of 
trefpaffes. *' 

Eri^kine forihe plaintiffs, tk^^t^ to hVtdftimoiiy. 
While defendant oh the record, he cannot be a wit* 
iiefs ; and he cannot be delivered from the record ^n^ 
the plaintiff's counfel has replied, and the Jory have 
deliberated; for aught that appears to the contrary, ihe 
plaintiff may prove that tte certificate was obtained by 
fraud; or^at he bad loft money by gambling, or other 
mifcondufl which would avoid it. This diffets from 
the etfe of irefpaffes, for here the phiatiff'inuft prove a 
* a joint contraft ; aiidexnen in tr^fpaffes^ the Jury are 
nekcr direfied to acquit a defendant, Unleh tl>e plain* 
tiff h^^ailed in miskingout any cafe agaifill him. 
' 'LorVKekvom faid^ he iriOHNi to adnilt 'the leAi- 
mony, fc^'tb^^fak^ of the plaintiffs (who had clearly 
proved' tk^irckfe,)iefi, hi<afe of a mifiake 6n bis part, 
Ae'eailfeihould coa>^«dtfWti again, but that if the 
plaintiff's cottnfel infifled on their objefiion, he rooft 
rejed hts evidence, being moft clearly of opinion in 
t^s own mind, thaftlie could not be a wi tnefs. fn tref- 

^ pafs. 



AFFBNI^IIC. 
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^ l>afs, if the plaintiff proi^^ my aire, the defendant has 
always been called upon to anfwer it by other evi* 
dence, . 

Erskinb perfifted in his objeQion,«nd the witnefa 
Ufas reieCled. 

Verdia for PlaioUff-rDamages 137^ 
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.Oct ^io 

.1? i »3n5?':.' wf{ To «uoi;f.oiniJ'T»iBOD Uit 

ACTS OF PARLIAMENT^V^I»n4^l>(i8J|0«* 

ACmO;B63BATE^h<Wr!lwro,ve*Ji^. 
ADDRESS TO,9^£3MNi5fiho*v<jpr^ved. 57. 

ADMINISTRATION .{J.s*H#lh<pfe>awhenevideQce, 

ADMIRALTY Courts jiWi*!i«W?0Cftf dings are evi- 
dence, 47. .ij ,nof)r,iOfiic'J K Ui 

ADMISSIONS of a 3*\f^\^:ii^^ JdfA^^^r JffiJavit. 
When evidence, 11, 

AFFIDAVIT in a Caufc,3vhen evidence, and hoir 
proved, 39. 

AFFIRMATIVE. The parief. Hia»fttekiihg it in gen- 

AGENTS, when wi^eafc^i^iiffv-* '' '' ^ 
AMBIGUITY, W-fi^^ft&UbW'efi^lain^ ;>8^i^^84] ^> 




'• '-'^ '''''ari'^holeifetfllBetfopSeii and read, 36,38. 
V. ,'k^: -^'^kititiditiliri^^fSdcivM to explain the 

firft 38. ''^ ''•' ''* " 

ARllBLfiS^WAfk; hbW^p^ovW, 57. ' • -' -> 

ATHEISTS not witneffes, 39. -^ ' 



>i f 



tjon?, 139.: , , 



•v >i 



BANK B&Oll«):>«Hi^e«44em«i aAdliow proved. 6g. 
'I---- BANKRUPTCY, 



tgz iifiyix« 

BANKRUPTCY, who may be witnetfei in queftiond 

oi« t«o. 
BARRATRY, evideoce on indiament for,6. 
BARRISTER* not jpenfjtted to Wveaf the confides^ 

tiai communicationt of his ctteiit, 131. 
BILL IN CHANCERY, wheaefideoce, 36. 

how proved, 65. ' 
BILL OF EXCEPTIONS, where it lies, 18. 
BILL OF EXCHANOEj where a party to it is a wita 

nefs, 107, i«5* 

BOOKS. SteRegiJer. 

Thofe of Tradefmen, or other private 

perfoiis, when evidence, I0» 141. 
ot the Navy Office^ 57. 
ot a prifon, 57. 
Logbook of a man ot war, j^ 
ot the Bank, 65. 
of a Corporation, 64* - 
of the Fleet, «i. 



CHANCERY, Bill ii^ how tar evidence, sj. 

a|trwer*86. 
"CHARACTER of cither Party wh«i in Ifliiej 4<r 

of withe(EN; how attacked, ^9* 

by which party, 8S., 
CHILDREN, when witnefles, 80. : 

CHRONICLES, when evidence, 57. 
COMPROMISE, no offer of, admiflsbie, 3 u 
CONFESSION of Prifoncrs, where evidence. 14. ' 

, ot a party to a deed does not take away 
the neceiity of calling the fabfcribiny 

witnels, 67; - 
COMPARISON ol Haadft, not admitted, 7 1. 
COPIES of Records, where evidence, 2a. 
CORPOR4^TIOl4Bp9ki, when evidence and bow 

proved, 64. 
CORJJQRATORS, wl^en witneffes, loe , 1 14. 
COURTS. Vide Ctiancery-Depofition—Bill— An- 

fwer— Affidavit— Judgment -^Record— Eccle- 

fiaftical Court—Admiralty Court— Foreign 
Court— ^Court Baron, 

Id Go«s(» ti(>t «rt fleGOldt>;^U the pf4- 

ceedtngs 



. ceuding? ^uft k|C WOW*. J4f , 
COURT BARON, evidence of ii$ proceedings, 5^* 

of its rolls. '6u / 
CRIMINAL CON VERS ATIO^}, evidence in aaion 

tor, 6, 
CUSTOM of one manor not proved by that of asiothc . 
cr,8. 

of county. fvaylxi pfrp?ed by th^ fame 
. . . cuAomiR:4i^K^entppifliet» j. 

CUSTOMARY, whei» evMbnc^i $t. 

P . 

OECkEE of Chaneery, when evidencei and agaiiift 
whom, 46. 

exemplification of, when evidence, 47* 

of other Courts, ^. , 
DEEDS muft be produced, 66. 

when a copy may be admitted, 6S. 

when read without proof of execution^ 

74. 7& 76* 
when it may be explained, 76 and fe^^ 

when c<;mnterpart evidence, 66« 
DEMtURRERto evidence, when it lies, 18, 
DEPOSITIONS IN CHANCERY, whenEvidence/40. 

inthecaufe by commiffion or rule of 
court, 48. 

before juilices, 4^1 43 • 

before coroner, 43. 

not evidence in caufe b^tweeiidthet par^ 
tics, 44. 

E 

ACCLESIASTICAL court, whefl its proceeding! 

are evidence, 47, 48. 
.ENTRIES of deceafed perfons, when evidence* 9, io< 
ESTOPPEL, the dodrine of, at one time applied to 
witnefTes, 135^ 

now otherwife, 135. 
EVIDENCE muft be confined to the ifiue, 3. 

the bell evidence moll be produced, f • 
when collateral evidence admiffible, 15, 

*^ *^ EXEMPLIFICATIONS 



t94 II^DEX. 

EXEMPLIFICATIONS ot Engfifii Comti profe 
themfelves, 24, 

of Foreign Coorts, 50* 
EXAMINATION by Magifttafea, liow proved, ^6. 



FINE, how provci, W. 

FLEET BOOKS, no evtdcnccof itoamagc, 61. 

FOREIGN COURT, tio^f far iuiad^mbnts !or Tco^ 

fences are evidence, 48* 
FORGERY, evidence to prove, 71, ?i» 

witnefles on indifiiaent for, 100, uft« 



GAZETTE, whep evidence, 56. 
GRANT, when prefumed, 15. 

H 

HAMO.WRITING, how proved, 69. 

eomparifon of hands, what it 19, 71. 
not admitted, ib« 
HEAUSA Y Evidence, when admitted, 9. 
HISTORY; Matters of, how proved, 57. 
HOUSE OF LORDS, copies of the minutes of their 
judgments, evidence, B7* 

thefe need not be damped, «4* 
HUSBAND AND WIFE, when witnefles for or a- 
gainft each other, 127 to 138* 

to deny their marriage, igj. 
In queftions on the legitimacy ot the 
children, ijfi. 

* > 



IDEOT, not a vitnefs, 8S. . ': 

INFAMOUS PERSONS. See Wuheffei. 
INFIDEL may be a witners, 93. 
INQUISITIONS, when evidence, 59, €0. 
INROLLMENT of Oeedsr, how proved; t4. 
INSTRUMENTS, private. See Deeds. 
INTEKEST. Stcmtnejes, 
l3SUEi thie'ev'idence muft be confined to it. g. 

JUDGMENT 



JUDGMENT muft be eoiere^ ^9 .bejTora W9Vi^ii 9^ 

and the whole copUd, >/> 

how proved* ^Q, v. 

in 'civil cafes agsiinft whom evidencej tt, 

for wfiom, £8,^9.. > 

ib criminal cafes, whea an^^ again&.f 

whom evidence* Sti; 97* 
in cafes of public rigbt| 23* 
General rules as tp judgments being ev^ 

ideocei ig. and feg» . 






LEGITIMACY, may be ptoTed by reputationf 9. 

by parents, i§6^ 
LUNATICS, when wimettcs, 86. 

« « 

JiAHOMEDAN, may be a witnefs,95. 
MANOR,Cttftom oi one,, so evidence 4b piroVe that ^ 
another> unkfs in cafes of border coiihties/ 4; • 
MAP, wben'evidenee, 63.. 
MARRIAGE, bow proved 60. 

NAV Y-OFFICE, iu Books, evidence to prove death, 
57- 

NEW TRIAL, when granted i.S»^89« 

NOTICE to produce Papers, to whom. giveni, and 

when neceifary, 7^ 74t 66» 

effed ol inftrument produced under notice, 74. 

<) 

OATH, form of admtqifierjng;. 95, 
OFFICE COPIES, when evidence, 90. 
OPINI9J?, whejp evidence, 142. 



PARDON^ when itceftores competency, 91. 

how proved, ib. 
PAROL EVIDENCE, when admitted to expfttin 
deeds, 76 to 84. 
r PARTICEPS 



PARTICEPS CHIMINIS, m^ be a witncfs. §t. 
PAYMENT, prefumption of, 16. 
PEDIGREE, may be pro^^ by reputation, 9, 
POPE'S Lieenceand Ball, where evidence, 64, 
POSSESSION, when evidifece of title; 1^. , , 
PRESUMPTION, where it arifcs, i^. 

how rebutted^ 17, ' 

of p^iymeM, 'iS. 
' of records, 15* • -^ 

tef the'Mettttioli oF deeds, 77 to 79. 
PROBATE of Will, when evidence, 47, 48. 
PROCLAMATION, howiiroved, 57. 

QUAKERS, when witneffes, 97. 

R 

&ECITAL, vrhwi evidence, 76. 
RECORD^ when prefotQed^ 15. 

when fecondary evidence, of, U admil^ 
ted. 23, .. , 

the whole mull be proved, 27. 

uniefs in cafes of public concern, ib» 
RECOVERY may be prefumed, 15. 

' ' fiatiite as to proof of, ib. - ^ ^ 

REGISTER ot Marriage, 60. 
REPUTATION, wiiere evidence, «. 
ROLLS of Court Baron, 6f. 
RULE ot Court, how proved, 26^ 



SEALS ol fuperior Courts prove thenjfelves, S4. , 

of Foreign States, ^9, ,\ 
of Foreign Courts,* ^o. ' '' 

SENTENCE of Foreign Courts, when evidence, 48. 

SERVANTS, when witneffes, 107, 117/ 

SUBSCRIBING WiTNfeSS muft be examined, 68. 

when another witnefs, Sg^jcu- 

SU jR VEYS, when evidence, gS, 



TENANT. 



INDEX* "^ 
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TENANT, cannot be witn^rs to fupport hit landlord'! 

pofleffioo, io8. 
TERRIER^ when evidence. «ft. 



VERDICT. Sttjudgpuni. 

in general not 

entered»84. 
only a^inft parties to it, tS. 
exception to this rulci 33. 



till judgment 



W 

r 

WAY, Right of, proved by reputation, 9* 
WILjL; of perfonalty, how proved, 47* 

of land, 48, 111. 
WITNESSES, who may be. 

Children who have fenfeot religion, 86. 

Deat and dumb perfons, 86. 

Peiibns convi£led ol offences not inta* 
mous, 88, 

Infidels who are not Atheifis^ 9g« * 

Quakers in civil caies,^/. 

Particeps Criminu, 92. 

iiow dircredited,,and by wl^onit 88| &^« 
Who may^not^be. 

Atheifts, 95;94» 

Ideots and lunatics, 86. 

Children without fenfe of religion, 86, 

Perfons convided of infamous offences. 

What o£Eences are infamous, 89. 

How far a witnefs is obliged to prove hit 

own infamy 92. 
Not incompetent till judgment entered, 

91. 
When reftored by pardon, 91. 
' When reftored by burning in the hand, 

ib. 

Pardon mnft be complete before compe- 

tency 
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tency reftoreid, 91. 

. Hufcand and wife for^ar agjainlL«4<^.ttr.r 
' ''-' 'therj87.to%i;j ' -•;^ ''''''' 
Barrifter, Attorney; ike; 13 1. .,..,,: ^ 
Imcrefted Perfons.  ' * 

General rule as to intereft, 98. 
Mud either be a certain benefit or injury 
by thp event of thg^caufc, OfLtJ^e^qi^cfy 
tion muft be {uch^hatttierecoraSvodia 
•be evideoce tor him in a future a£lion, 

98. 

• Hope o^ ex ppQi|ti09 ;p( benefit, if nat 

certain, no objedion, 98 to loi. 

Party in a ca^ufe, not a witneis, lOQ. 

Exception to this rule^ ib« 

Mere formal intereft no phjeSioPy^iQ^r 

Or ideal intereft of thQ, witnefs, < o3. 

Bi/t witnefs ct^nceiv^ngibi/nfelt under an 

honorary^ .though not a Ie|^ . ^Jflfpf^ 

nient, isorejedcd, io9r , 

'Witnefles adthitted iti cafes of neceffity, 
'104.- 

- i. .. Indifferent perfop*, '07. * 

Jn. what criminal profecufion s the party 
^'< 'injured is a wiinefs, 99 5^ 10* • 

Iniormcrs, wheii witpeSes, io6« 
Witnefs cannot render himfelf incompe- 
tent by becoming iiiterefted. after the 
event, 109. 
May be ns^Aorci by rcleitp, or tender of 
, it, iiW '■■ •■•■''" '^  

' Perfbnmay be a wjtnels.againft his in- 
tereft, li2. 
But cannot be coppelle^ to charge faim« 

felfi 137- , 
^ ' ' !ri what cafes perfons anfwerable over 

^ arewitncflTes^ '23. 
Where perfons thfemfelves liable may 

t:harge{qthe^a by their -evidence^ «i. 

Ex^minatioa of« • . 

Noi to be afked leading queftionli on o* 

riginal f kaminatieih lifo. 
But tie may when crofs*examined, M>* 

Eftoppeli 
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INDEX. 199 

Eftoppel, the DoRrine of, atone time applied 
towttneffes. 234* 
Now otherwtfe, ib. 
WRITS, how proved, 34. 

In whatcafesi 81. 
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